SAMPLE AGREEMENT
 START-UP NY AFFILIATION AGREEMENT

THIS AGREEMENT (this "AGREEMENT") dated as of _________________, 2014 (the “Effective Date”), by and between The State University of New York (“SUNY”), an education corporation  an educational institution organized and existing under the laws of the State of New York, with its principal office located at State University Plaza, Albany, New York 12246, acting on behalf SUNY at ________________________[name and address of SUNY College or University](the “College”) and ABC Inc., a not-for-profit local development corporation (“The AFFILIATE”)  governed by  the-New York State Not For-Profit Corporation Law having its principal place of business located at __________________, New York.  Terms herein may be used before being defined.  

W  I  T  N  E  S  S  E  T  H

WHEREAS, the New York State Legislature has determined that to revitalize the economy of the State of New York (the “State”), it is necessary and appropriate to promote entrepreneurism and job creation by transforming public higher education institutions through the establishment of tax free areas, to attract high tech businesses, startups companies, venture capital, new business and investments from across the world; and 

WHEREAS, in furtherance of this objective the State Legislature created the “START-UP NY program” under Chapter 68 of the Laws of 2013 (as amended from time to time, the “Act”), which authorizes the creation of tax-free areas (“Tax-Free NY Areas”) on eligible university campuses in New York State, including SUNY campuses, for new and expanding businesses to both foster job creation and enhance the academic mission of the participating universities; 

WHEREAS, SUNY is sponsoring Tax-Free NY Areas to foster job creation to enhance the academic mission of its participating campuses as set forth in the Act and to make available vacant land and space in such Tax-Free NY Areas for use by eligible business under the Act; and 

WHEREAS, pursuant to the Act, the Board of Trustees of SUNY has designated the College as one of its participating campus in the Start-Up New York program and [has submitted] [will submit] to the Commissioner a “Campus Plan for Designation of Tax-Free NY Area(s)” (as it may be amendment from time to time, the “College Plan”) for the designation of certain eligible property associated with the College; and 

WHEREAS, the regulations associated with the Act (5 NYCRR § 220) (the “Regulations”) define “campus” to include any real property in New York State owned or leased by an affiliated not-for-profit entity on behalf of a university or college or for the benefit of a university or college, and any such additional real property acquired, established, operated or contracted to be operated for or on behalf of the university or college; in addition the Regulations require that real property owned or leased by a not-for-profit entity on behalf of a university or college or for the benefit of a university or college must be utilized by the university or college in furtherance of any stated academic mission of that university or college.

WHEREAS, AFFILIATE is an instrumentality of ________________ (name of municipality etc), created under the laws of New York for the public purposes of _________________________________________(purpose or objective of affiliate) ; and 

WHEREAS, AFFILIATE owns or leases the Real Property which is envisaged to be part of the College Campus for START-UP NY purposes; and

WHEREAS, the Real Property is located in an economically distressed community as defined in the Regulations, and contains space that is suitable for, among other things, internships for College Students, employment opportunities for College graduates, and other purposes that would further the College’s Academic Mission (as defined below)]; THIS IS OPTIONAL AND MUST BE USED IF IT APPLIES;

WHEREAS, SUNY and AFFILIATE are affiliated within the meaning of the Regulations as they are connected, related, or associated by virtue of their status as public entities within New York State and their shared goals and responsibilities under this AGREEMENT, as are set forth in greater detail below;

WHEREAS, the AFFILIATE mission, purposes and objectives are aligned with the academic mission of the College as are set forth in greater detail in the College Plan approved or [to be approved] by the Commissioner. 

WHEREAS, as public entities formed under New York State Law, SUNY and AFFILIATE desire to work together to further the public purposes of job creation and public higher education in New York State through collaboration on the START-UP NY program, and desire to enter into this AGREEMENT to document their affiliation to do so; and 

WHEREAS, the parties intend that as a result of their affiliation that portions of the Premises that are part of the Premises hereunder shall be eligible as Tax-Free NY Areas.
NOW THEREFORE, in consideration of the mutual covenants and conditions herein set forth, the parties agree as follows:

1. AFFILIATE Affirmations. 

AFFILIATE hereby affirms the following: 

(a) [AFFILIATE PLEASE PROVIDE THE FOLLOWING: A description of the AFFILIATE not-for profit status: identify how it is a not for profit; the law under which it was created; description of whether the status is based on tax exemption or by statute; statement of whether it was created/organized for a public purpose; statement it does not distribute financial profits or gains to members.  (Attaching documentation of this status to the agreement can be helpful).]
(b) the premises is owned or leased by the AFFILIATE [if it is a leased property, provide as follows: The premises is owned by _________________(name of Lessor) which it leases to the AFFILIATE pursuant to a certain [Agreement of Lease] dated [DATE], a copy of which lease is recorded at [                       ] (the “AFFILIATE Lease”); 
(c) the AFFILIATE Lease is in full force and effect;
(d) AFFILIATE is interested in the START-UP NY program and is committed to its goals of transforming higher education to create tax-free communities across the State to attract high-tech and other start-ups, venture capital, new business and investments from across the world;  
(e) AFFILIATE is interested in helping SUNY assist companies, especially high tech companies and start-up businesses, to start, grow and stay in the State;  
(f) AFFILIATE acknowledges SUNY’s interest in and intent to participate in START-UP NY by becoming a Sponsor, as defined in the Regulations;
(g) AFFILIATE acknowledges the College’s academic mission as described in the College Plan (the “Academic Mission”), and that START-UP NY will align with the Academic Mission through, among other things, linkages between the College and participating businesses to provide internships and work experience to College students;
(h) AFFILIATE is committed to the START-UP NY program goals of transforming higher education to create tax-free communities across the State to attract high tech and other start-ups, venture capital, new business and investments from across the world; 
AFFILIATE agrees to abide by the terms of the SUNY Real Estate Transaction Management Services agreement relating to payment of brokerage commission for tenants that locate in Affiliate space and If the AFFILIATE utilizes the transaction management services of either of the two firms selected by SUNY under State University of New York Contracts- #CM00959 awarded to Cushman & Wakefield and  # CM00960 awarded to Newmark Grubb (the “Broker Agreements”),  the AFFILIATE agrees to comply with the all terms, conditions and fees of the respective Broker Agreement. The Broker Agreements are attached herewith and made a part hereof as Schedule 2. 
2. Term. 

This AGREEMENT shall commence as of the Effective Date and shall expire on _______________, provided, however that the term of the AGREEMENT shall be automatically extended to run for the duration of any sublease, permit, license, or the like of any Participating Business locating within all or a portion of the Premises as part of the Start-Up New York program (the “Term”).  Notwithstanding the foregoing, SUNY may, on written notice to AFFILIATE, terminate this AGREEMENT in whole or in part with respect to any portion of the Premises that is leased or otherwise occupied by a Participating Business that has been removed from the START-UP NY program by the Commissioner pursuant to the Regulations (a “Terminated Business”). In addition, SUNY may terminate this AGREEMENT on thirty days’ notice to AFFILIATE, if such termination does not terminate the benefits received by any Participating Business in the START-UP NY program. 

3. Premises. 

The Premises that is the subject of this AGREEMENT shall be the land or space in the _________________________(location) described from time to time in Schedule 1 (the “Premises”). The parties may revise Schedule 1 from time to time by written agreement.   

4. Use of Premises; Affiliation. 

(a) During the Term AFFILIATE shall, consistent with the Campus Plan, lease and manage the Premises on behalf of and for benefit of SUNY and the College for use in the START-UP NY program as a Tax-Free NY Area sponsored by SUNY for the College.  The parties agree that the Premises shall be utilized in furtherance of the College’s Academic Mission and in accordance with the Act and the Regulations, including, without limitation, for occupancy by businesses that are a “high tech business” or a “business in the formative stage”, as defined by the Regulations.

(b) The parties hereby agree that AFFILIATE is “affiliated” with the College consistent with Section 220.2(b) of the Regulations and that the Premises is part of the College’s campus for purposes of Section 220.2(f) of the Regulations. 

5. Responsibilities relating to Tenants and the Management of the Premises.
	
(a) AFFILIATE and SUNY shall cooperate to identify businesses that are eligible for the START-UP NY program for use and occupancy of the Premises. SUNY shall have the final discretion whether to accept an application from a business to locate in the Premises. AFFILIATE shall only enter into leases, licenses, permits and the like (collectively “Leases”) for all or part of the Premises with businesses that are identified to AFFILIATE by SUNY as having been approved by SUNY and the Commissioner for participation in the START-UP NY program under the Plan (a “Participating Business”). 

(b) Notwithstanding any other terms of this AGREEMENT, AFFILIATE shall be solely responsible in all respects for the management, maintenance and operation of the Premises, including, without limitation: negotiating and entering into Leases with Participating Businesses (“Program Leases”); collection of rent and other amounts, preparation of vacant space and land for rental; providing services and utilities; oversight and management of construction projects and tenant build-out; enforcing Lease provisions; marketing; and payment of all costs of associated with the foregoing. AFFILIATE shall publicly advertise and market the Premises.  SUNY shall have no obligation to perform of bear the cost of any of the foregoing.  

(c) AFFILIATE shall have no authority to execute any instruments, agreements, or other documents on behalf of SUNY, or otherwise bind SUNY, except with SUNY’s prior written consent.

	(d) Rent and other amounts collected by or on behalf of AFFILIATE under any Program Lease (collectively, “Program Rent”), shall be retained by AFFILIATE except that the AFFILIATE and College may decide to enter into revenue sharing arrangements. AFFILIATE shall receive no compensation from SUNY under this AGREEMENT or otherwise in relation to the START-UP NY program.

	(e) For the avoidance of doubt, AFFILIATE may, in its discretion, continue to lease the Premises to a Terminated Business following its removal from the START-UP NY program by the Commissioner. In the event a Participating Business has been removed from the START-UP NY program by the Commissioner pursuant to the Regulations, AFFILIATE shall, following SUNY’s request, cooperate with SUNY to identify replacement space in the Premises for the START-UP NY program.

	(f) SUNY shall have no liability to AFFILIATE or to any Participating Business arising out of or related to any Program Lease.  To the extent permitted by law, AFFILIATE shall indemnify, defend, and hold SUNY and its officials, trustees and employees harmless against any claims, liabilities, settlements, damages, costs and expenses of whatever kind or nature (including, without limitation, attorneys’ fees and disbursement) arising out of or related to any Program Lease.

6. The AFFILIATE agrees to provide SUNY with a Comprehensive 
General Liability Insurance in the amount of $2,000,000.00 per occurrence, $2,000,000.00 in the aggregate, naming the State University of New York, as an additional insured.  The AFFILIATE further agrees to send the College Campus designee cited in paragraph 8 of this Agreement, a copy of any notice of cancellation of such policy, renewal certificate of insurance or new certificate of insurance naming such SUNY, as an additional insured, within five (5) business days.

7. Plan Amendments; Further Assurances; Conflicts of Interest.

(a) The parties agree that the Campus Plan as approved [to be approved] is incorporated by reference as Exhibit B to this Agreement.   
(b)	(AFFILIATE shall reasonably assist SUNY with amending any Campus Plans to include any property, including without limitation, providing such documents, diagrams, maps, floor plans, attestations and certifications as may be required by SUNY as necessary or useful to amend the Plan. 
(c) The parties agree to execute any additional documentation as are reasonably necessary or useful to carry out the intention of this AGREEMENT.
(d) AFFILIATE shall comply with SUNY’s conflict of interest policy relating to the START-UP NY program, as such policy is in effect from time to time. The applicable College Conflict of Interest policy or guidelines is incorporated by reference as Exhibit C to this Agreement.  
8. Notices 
Each written notice, demand, approval or request by SUNY or AFFILIATE in connection with this AGREEMENT, unless expressly otherwise provided, shall be in writing, and shall be deemed given if either delivered in person, with delivery acknowledged in writing by the party receiving the same, or mailed in the United States mails by certified mail, return receipt requested, postpaid, and addressed:
(a) to SUNY at the following address:

The State University of New York
 State University Plaza
Albany, New York 12246
Attention: Vice Chancellor, Office of Capital Facilities

with a copy to:

The Research Foundation for 
 the State University of New York 
START-UP NY Liaison Office
35 State Street
Albany, NY 12207
Attention: Jeffrey Boyce, Director of Economic Development

(b) to AFFILIATE at the following address:

[_____________________]

or to such other address as may be specified by written notice sent in accordance herewith.  Every notice, demand or request shall be deemed to have been given at the time of delivery if given in person, or three days after mailing.
9. Miscellaneous.

(a) This AGREEMENT shall be binding upon and inure to the benefit of SUNY and AFFILIATE and their respective successors and assigns.
(b) This AGREEMENT shall be governed and construed in accordance with the laws of New York, excluding New York State’s choice-of-law principles, and all claims relating to or arising out of this contract, or the breach thereof, whether sounding in contract, tort or otherwise, shall likewise be governed by the laws of New York State, excluding New York State’s choice-of-law principles. 
[bookmark: _GoBack](c)	Except as otherwise provided in this Agreement, any dispute arising under this Agreement shall be amicably resolved by the parties.  If the parties are unable amicably to resolve the dispute within thirty (30) days, then either party may seek legal or equitable redress.
(d) In carrying out this AGREEMENT, AFFILIATE shall comply with all applicable laws, including, without limitation, the Act and the Regulations.
(e) This AGREEMENT may be executed in any number of counterparts, each of which when so executed and delivered shall be deemed original, but all such counterparts together shall constitute but one and the same instrument.
(f) Subject to section 138 of New York State Finance Law, neither party may assign, convey or transfer this AGREEMENT or any of their rights hereunder. Any such assignment, conveyance or transfer shall be deemed null and void.   
(g)	This AGREEMENT including Exhibit A, Standard Clauses for State University of New York contains the entire understanding of the parties with respect to the matters contained herein.  In the event of any conflict between the terms and conditions set forth in this AGREEMENT and Exhibit A, Exhibit A shall control. 
(h)	Any provision of this AGREEMENT may be waived by mutual written consent of the parties hereto, provided, however, that no such waiver of any of the provisions hereof shall be binding unless in writing and signed by the party against whom the same is sought to be enforced.
(i)	If any provision of this AGREEMENT is held to be illegal or invalid for any reason, such illegality or invalidity shall not affect the remaining portions of the AGREEMENT, unless it prevents accomplishment of the objectives and purposes of the AGREEMENT, which determination shall be submitted as a dispute under paragraph 9(c) herein. 
IN WITNESS WHEREOF, the parties hereto have duly executed this AGREEMENT as of the day and year first above written. 
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