Pregnant Student-Athlete Participation Under Title IX

By Alex-Marie Baez!

This memorandum reviews how Title IX governs pregnant student-athlete participation in sports.
It includes a chart comparing what practices are permissible and impermissible under Title IX
and offers best practices for accommodating and supporting students.

Discrimination against pregnant students, including any related conditions or parental or marital
status, is prohibited under Title IX of the Education Amendments of 1972.% Title IX provides
that “[n]o person in the United States shall, on the basis of sex, be excluded from participation in,
be denied the benefits of, or be subjected to discrimination under any education program or
activity receiving Federal financial assistance.”! Title IX is applicable to Federal financial
assistance recipients who sponsor interscholastic, intercollegiate, club or intramural athletics.™
However, Title IX itself does not explicitly address pregnant student-athletes.

After ESPN exposed unique hardships faced by pregnant student-athletes at universities on an
episode of “Outside the Lines” in 2007, the U.S. Department of Education’s Office for Civil
Rights (OCR) responded to the media coverage with a “Dear Colleague” letter sent to all
federally funded colleges and universities that explicitly addressed issues surrounding pregnant
student-athletes."' OCR stated that the exclusion of pregnant student-athletes from sports
participation based on their pregnancy status or related conditions is prohibited under Title IX. "/
In 2013, OCR released guidance regarding pregnant and parenting students stating that in
general, pregnant students should be treated the same as other students with temporary medical
conditions."! The guidance details that pregnant students shall not be excluded from
participating in any educational, extracurricular, or interscholastic sports programs and shall not
be subject to any special classes or programs designed specifically for pregnant students unless
participation is voluntary.™ Case law, meanwhile, holds that Title IX discrimination includes
pregnancy-based discrimination, but has yet to firmly connect discrimination in athletics against
pregnant students to a Title IX violation.* In the context of admission to academic programs and
honors, for example, a school would engage in Title IX discrimination if it excluded otherwise
eligible females based solely on pregnancy.* As such, questions remain regarding Title IX and
the best practices for accommodation of pregnant and parenting student-athletes.

Addressing this gap, the NCAA released guidance addressing the needs of pregnant or parenting
student-athletes at Division I, II, and III schools in compliance with Title IX.* The NCAA’s
Model Policy supports continued participation in athletics so long as it is medically safe. Noting
several potential dangers associated with schools not supporting continued participation of
pregnant student-athletes,! the NCAA advises that the pregnant student-athlete should primarily
be in control of decisions relating to athletic participation in conjunction with the team coach,
team physician, and the pregnant student-athlete’s personal healthcare provider most familiar
with her individualized pregnancy.*"


https://www.linkedin.com/in/alex-marie-baez-534979121/

Guidance for the participation of pregnant student-athletes in athletics incorporating Title IX,
best practices and NCAA’s policies can be found below.

TITLE IX AND PREGNANT STUDENT-ATHLETES

Permissible Under TIX

Offer on-campus resources
and support to pregnant
student-athletes.

Monitor the health of the
pregnant student-athlete in
conjunction with her
personal healthcare
provider.Xi

Offer accommodations to
pregnant student-athletes
that are offered to student-
athletes with temporary
medical conditions.*™
Request that athletes
voluntarily disclose
pregnancy to coaches and
sports team physicians. i

Create a supportive, safe
environment free of
external pressures and
stereotypes surrounding
pregnancy and athletics.

Work with the NCAA to
apply for a “red-shirt”
year.“"ﬁ

Impermissible Under TIX

Require pregnant student-
athletes to enroll in any
special sports programs or
classes designed for pregnant
students.*"

Require pregnant student-
athletes to sit out of athletics
or punish student-athletes for

Xviii

pregnancy.

Treat a pregnant student-
athlete different from other
students based on pregnancy
status. !

Restrict student-athletes from
becoming pregnant as a
condition of participation in
athletic programs. i

Create an environment that
pressures or mandates a
pregnant student-athlete
conceal or abort her
pregnancy.**

Perpetuate stereotypes
surrounding pregnancy and
athletic participation. ™™

Best Practices

Strive to accommodate both
the biological and
psychological needs of a
pregnant student-athlete. X!
Allow the pregnant student-
athlete to be the primary
decision-maker regarding her
participation in athletic
programs so long as it is
medically safe.*™

Treat each pregnant student-
athlete as an individual to
account for differences in
culture, physical health, and
emotional health.

Maintain privacy between
pregnant student-athletes,
coaches and healthcare
providers. ™

Encourage coaches and
teammates to support
pregnant student-athletes and
future parents on their
teams. V!

If a student-athlete gives birth
prior to the start of her
athletic season, offer
parenting support.***

i Legal Intern, SUNY Office of General Counsel and Student Conduct Institute. Prepared under the supervision of
attorneys Joseph Storch, Abbey Marr, and Adam Wolkoff.

ii See 34 C.F.R. § 106.40(a)-(b).
ii20 U.S.C. § 1681.
v See 34 C.F.R. § 106.41(a)-(d).
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