Memorandum to Presidents

Date: November 26, 1990 * T vl 90no. 14 .
Offices of University Counsel and Vice Chancellor

From: for Legal Affairs and Vice Chancellor for Student

Affairs and Special Programs

Subject: Final Regulations Under the Drug-Free
Schools and Communities Act of 1989

To: Presidents, State-operated Campuses
" Presidents, Community Colleges

. In accordance with regulations issued by the U.S. Department
of Education under the Drug-Free Schools and Communities Act of
1989, all State University campuses have certified to the Secre-
‘tary of Education that they have adopted and are 1mplement1ng
drug prevention programs meeting certain specified minimum
requirements (34 CFR Part 86; see alsc unnumbered memorandum to
Presidents dated August 2, 1990). '

The final regulations also impose substantial ongoing review
and record-keeping obligations. The purpose of this Memorandum is
to summarize the requirements of the £final regulations with
regard to both the regquired drug prevention program and the on-
going obllgatlons imposed on the campuses. A copy of the regula-
tions is attached.

THE DRUG PREVENTION PROGRAM

As a condition of receiving federal financial assistance,
each of the campuses has already certified to the Secretary that
it has adopted and is implementing a drug prevention program
meeting the minimum requirements specified in the regulations.
The program must include, at a minimum, the annual distribution
of the following information, in writing, to all emplovees and
students who are taking at least one class for credit, except
those enrolled in continuing education classes:

1/, Standards of conduct prohibiting the unlawful
possession, use or distribution of illicit drugs or
alcchol by students and employees on campus property
or as part of any of its activities (the "“drug
pollcy“)

2. A description of the appllcable legal sanctions
under state or federal law for the unlawful posses-
sion or distribution of illicit drugs and alcohol.
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3. A description of the health risks associated with
the use of illicit drugs and the abuse of alcohol.

4. A description of any drug or alcohol counseling,
treatment, or rehabilitation or re-entry programs

I A =P A= Y =% I

that are available to employees and students .

5. A description of the disciplinary sanctions, up to
and including expulsion or termination of employ-
ment, which the campus will impose for violations of
its drug policy, and the circumstances under which
it will refer a person in violation of this policy
to a police agency for investigation and possible

BIENNIAL REVIEW AND RECORD-KEEPING

In addition to having a drug prevention program in place,
the regulations impose ongoing duties of review and record-keeping
on institutions of higher education. As a result, each campus
must: '

1. conduct a biennial review of its program to ascer-
tain its effectiveness and to ensure that discipli-
nary sanctlons imposed for violations of the drug
policy are enforced consistently (the format of this
review is left to the discretion of the individual
campus); and

2. retain records pertaining to 1its program for at
least three years following the fiscal year in which
‘they are produced. These records must be made avail-
able to the U.S. Department of Education upon
request in the event that the campus is selected for
review. Such records should include, at a minimum:

- the text of the information distributed annually
in compliance with the Drug-Free Schools and
Communities Act; :

- a record of the scope and method of the annual
dissemination of this information;

ords pertaining to

.
r

- personnel disciplinary re
violations of the drug polic

C

ions cy

- student disciplinary records pertaining to viola-
tion of the drug policy, consistent with the
Family Educational Rights and Privacy Act; and
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F.a record of the results'of the biennial review of
the program.

THE 1989 ACT AND THE DRUG-FREE WORKPLACE ACT OF 1988

Questions have been raised about how obligations imposed on
employvers by the Drug-Free Workplace Act of 1988 are affected by
the Drug~Free Schools and Communities Act of 1989. Compliance
with the Drug-Free Schools and Communities Act does not supersede
or replace compliance with the Drug-Free Workplace Act. The Drug-
Free Workplace Act was the subject of two separate Memoranda to
Presidents (Vol. 89, No. 6 and Vol. 89, No. 15, dated April 26
and July 27, 1989, respectively).

The provisions of the Drug-Free Workplace Act are narrower
than those of the Drug-Free Schools and Communities Act since the
former pertain only to employees involved in the performance of a
federal grant or contract. Virtually the only students covered by
the Drug-Free Workplace Act are Pell Grant recipients who, as
individuals receiving federal grants, are required to certify
that they will not engage in illegal drug-related activity during
the period of their grant.

~ The Drug-Free Workplace Act also addresses only drug abuse
in the workplace. It does not cover alcochol abuse as does the
Drug-Free Schools and Communities Act.

. Finally, under the Drug-~Free Workplace Act, employers must
regquire their employees to notify them of any criminal drug
statute conviction occurring in the workplace. Employers must, in
turn, report such convictions to the federal government. There 1is
no similar reporting requirement under the Drug-Free Schools and
Communities Act. '

If you have any questions regarding either the Drug-Free
Schools and Communities Act of 1989 or the Drug-Free Workplace
Act of 1988, the Office of the University Counsel at (518)
443-5400 or the Office of Student Affairs at (518) 443-5139 may
be contacted.

San;ird H. Levine Frank G. Pogue,

ce: Chief student Affairs Officers,
State-operated Campuses
Personnel Officers,
State-operated Campuses
Copies for information only to:
Deans, Statutory Colleges

DrasiAant MAT1
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DEPARTMENT OF EDUCATION

34 CFR Part 86
AIN 1380-AA48

Drug-Free Schoais and Campuses

* AGENCY: Department of Education.
Action: Final regulations.

SUMMARY: The Drug-Free Schools and
Communities Act Amendments of 1989,
Public Law 101-228, require that, as a
condition of receiving funds or any other
form of financial assistance under any
Federa} program, an institution of higher
education (IHE), State educational
agency (SEA), or local educational
agency (LEA) must certify that it has
adopted and implemented & program to
prevent the unlawful possession, use, or
distributicz of illicit drugs and aicobot
by students and employees. The purpose
of these final regulations is to implement
these statutory requirements. The
regulations specify the content of the
drug prevention program to be adopted
and implemented: the naiure of the .
certification requirements; the responses
and sanctions to be applied for failure to
compiy with the requirements of this
port: and the appeal process,

EFFECTIVE DATE: Thesereguiations take
effect either 45 daya after publication in
the Federai Register or iater if Congreas
takes certain adjournments. If you want
to inow the effective date of these
reguiations, call or write the Department.
of Education contact person. A
document announcing the effective date
wiil be pubiished in the Federai
Reyistar.

FOR FURTHER INFORMATION CONTACT:
For nformation about these regulations
and the certification process for SEAs,
contact: Drug-Free Schools and
Campuses Task Force, U.S. Department
of Education, 400 Maryland Avenue,
SW., room 4128, Washington, DC 20202~
0498, telephone number: {202} 4010708,
or William H. Wooten (202} 401-0709.
For information about these
regulations for [HEs, contact: Office of
Policy Development, Office of
Postsecondary Education, U.S.
Department of Education, 7th & D
Streets, SW., room 4080, Washington,
DC 20202-5121, telephone number: {202)
708-8071, or Jerry M. Whitlock (202) 708~
8071. Fer information about the .
certification process for [HEs, contact:
Division of Eligibility and Certification.
Office of Postsecondary Education, U.5.
Department of Education, 7th & D
Streets, SW., room 3918, Washington,
DC 20202-5323, telephone number: (202}
708-7471, or Mary L, Jenkins {202) 708~

Ay

SUPPLEMENTARY INFORMATION:
Additional Sources of Information

o The National [nstitute on Drug
Abuse Hotline, 1~800-662~HELP, an

- information and referral line that directs

callers to treatment centers in the locai
community;

s The Natignal Institute on Drug
Abuse Workplace Helpline, 1-800-843-
4871, a line that provides information
only to private entities about workplace .
programs and drug testing (This heipline

will not assist SEAs, LEAs, or public

[HEs.);

» The National Clearinghouse for
Alcohol and Drug Information, 1-301-
468-2600, an information and referral
service that distributes Department of |
Education publications about dmgand

alcohol pmv-uonprogrm.a-uﬂu _

material from other Federal agencies;

» The Network of Colleges cxd .
Universities Committed tothe =~ -
Elimination of Drug and Alcohel Abise,
1-202-357-8208, was estahliiﬁedihiw
as a joint effort of the U.S. Depaztment -
of Education and the higher ednmtmn
community for the purpose of -
developing an institutional response o

ths alcobol and other dmg problems on -

campuses. As & means of seif reguiation, -
some 1,300 schoois have adopted a set

of Standards that wers deveioped by the
Network and reviewed, modified, and -
affirroed by the U.S. Departmentof -
Education. Tha Standards are duzgned

" to serve as aducation programs, |

amsmnttechmques.andem‘mt
procedures aimed at eradicating aicohot
and other drog abuse on caiipuses, and
may serve as a useful starting point for-*
deveioping aicohol and othercemg
‘prevention programs that comply with -
thess reguiations. A copyof the - -~ -
Standards cam be received by writing to
the Natwork at the U.S. Departizent of
Education, 555 New Jersey Avexoe,
NW., Washington, DC 20208-5644.
Information can also be provided about
training and conierencing activities, -
newly formed regionai networks, and
the IHESs in a particular State or region
that are network members. [HEs ave

encouraged to contact network membhers ..zequiraments.
.. On April 24, 1990, the Secretary
published a notica of propesed

in their State or regionm: .. .

s Deportment of Education Regwnc!
Centars Drug-Free Schoois and
Communjties. assist HEs, SEAs, and
LEAs in deveioping prevention
by providing training and technical
assistancs. Addresses for the five
centers are listed below., .

Northeast Regional Canter for Drug-Free
Schoois and Communities, 12 Overton
Avenue, Saywnile, NY 11782~ (403,
{516) 588-7022, serving Connsctient, .
Delaware, Maine, Maryiand.

AMrmammbhicncitn Alnee TP Lo w¥__ .

Jersey, New York. Ohio, Pennsylvania.
Rhode Island, and Vermont;
Southeast Regional Center for Drug-Free
Schoois and Communities, The Hurt
Building, S0 Hurt Plaza, Suite 210,
Atlanta, Georgia 30303, (404} 688-0227,
serving Alabama, District of
.Columbia, Florida, Georgia, Kentucky,
North Cargiina. Puerto Rico, South
Carunlina, Tennessee, Virginia, Virgin

-, Istands, and West Virginia;

Midwest Regional Center for Drug-Free
Schools and Communities, 2001 N.
Clybourn, Suite 302, Chicago. L 60614.
{312) 883-8888. serving indiana,

- llinois, lowa, Michigan,
"Missouri, Nebraska, North Dakota,

.+ --Sotly Dakota, and Wisconsin:

- “Southwest Regional Center for Drug-
‘Free Schoois and Communities, 555

" Constitution Avenue, Norman, QK
3037, (405) 325-1454, serving Arizona,
I.uumam. Mississippi. New Mexico,
QOklahoma, Texas; and Utah; and

Schools and Commnnities, 101 SW,
Main Street, Suite 500, Portiand, OR"
‘BI04, (503) 2758476 ((200) 547-8339
.outside Oregon), serving Alaska. .

.. American Samoa, California, Guam,
"awaii, Jdaho; Montana; Nevada,

<Northern Marjana Islands; Oregon, -~ -
*: Republic of Palau. Wuhngwn. and
Wyoming,

. Wumi

“:nuilentﬂusthahomles
CnntrniStrategynmedeepmber

.h:daﬁnnmmmachooh.eoﬂeges.

and universities to impiement and .
anforce firm

drug prevention programs
- and policies as a condition of eliglblhty

.hrecmvel-‘edenlﬁnannalmumnue.
On December 12, 1589, the President
signed the Drug-Free Schooils and

. Communities Act Amendments of 1989 . .
-{Amendments), Public Law 101-228,
- ‘Section 22 of the Amendments amends

peovisions of the Drug-Fres Schools and

- Communities Act of 1968 and the Higher

Bducation Act of 1985 to include these.

riemaking (NPRM) for Drug-Free
Schooils and Campuses in the Federal
Rogister (55 FR 17384).

In the preamble to the NPRM, the

: -Secretary summarized the provisions of

the proposed regulations. In additicn,
the Secretary provided “Append:x D—
Questions and Answers” Y0 address
specifieconcerns about implementing a

- . drug prevention program in complianca
- 'hhlhregulahont. and topnmda

-t % e LY A L 2
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LEAs in complying with the statute, By
and farge, the questions and answers
contained in appendix D to the NPRM
have been incorporated in the
discussion of public comments
contained in appendix C to this
document.

As a resuit of pubiic comment. the .
Secretary has clarified the meaning of
"student” for the purposes of the drug
prevention prograrm certification for
[HEs and added a requirement that an
[HE. SEA. or LEA seeking reinstatement
after termination for-violating these
regulations must demonstrate that it has
corrected the violation or violations on
which the termination was based. The
Secretary has also provided, in
appendices A and B to this document, a
description of the sanctions under
Federal law for the unlawful possession
or distribution of illicit drugs and
alcohol, and a description of the heaith
risks associated with the use of illicit
drugs and the abuse of alcohol.

Analysis of Comments and Changes

In response to the Secretary's
invitation in the NPRM, 94 parties
submitted comments on the proposed
regulations. An analysis of the
comments and of the changes in the
regulations since publication of the
NPRM is published as appendix C ta
this document.

Substantive issues are discussed
under the section of the regulations to
which they pertain. Technical and other
minor changes—and suggested changes
the Secretary is not legaily authorized to
make under the applicable statutory
authority-—are not addressed.

Execative Order 12201

These regulations have been reviewed
in accordance with Executive Order
12291, They are not classified as major
because they do not meet the criteria for
m:‘liior regulations established in the
order.

Intergovernmental Review

Some of the programs affacted by
these regulations are subject to the
requirements of Executive Qrder 12372
and the reguiations int 34 CFR part 79.
The objective of the Exacutive QOrder ia
to foster an intergovernmental
partnership and a strengthened
federalism by relying on processes
developed by State and locai
governments for coordination and
review of proposed Federal financiai
assistance,

In accordance with the order, this
document is intended to provide early
notification of the Department’s specific
plans and actions for these programs.

Assessment of Educational Impact
In the NPRM. the Secretary requested

. comments on whether the proposed

regulations would require transmission

of information that is being gathered by
or is availabie from any other agency or
authority of the United States,

Based on the response to the proposed
rule and on its own review, the
Department has determined-that the
reguiations in this document do not
require transmission of information that
is being gathered by or is available from
any other agency or authority of the
United States.

List of Subjects in 33 CFR Part 86

Drug abuse, Education, Elementary
and secondary education, Grant
programs——aducation, Pastsecondary -
education, Reporting and recnrdkeepmg
requirements..

{Catalog of Pederal Domestic Assistance
Number does not apply.)
Dated: August 2. 1990.
Laurg F. Cavazos, ;
Secretary of Education. )

The Secretary amends title 34 of the
Code of Federai Reguiations by adding a
new part 88, to read as follows:

PART 88—DRUG-FREE SCHOOLS AND .

CAMPUSES

Subpart A=—General

Sec. .
88.1 What is the purpose of the Drug-Free
Schools and Campuses Regulations?
88.2 What Federai programs are covered by
this parti

88.3 Wha actions shall an IHE. SEA, or
LEA take to compiy with the _
requirements of this part?

864 What are the procedures for submitting
a drug prevention program certification?

86.5 What are the consequences if an HE,
SEA, or LEA fails to submit a drug

prevention program certification?

86.6 m md‘:'utg an [HE, SFA, or LEA
su a prevention program -
certilication:

88.7 What deﬁmtwns appiy to this part?

Subpart 8—=institutions ot Higher Educstion

88100 What must the IHE's drug prevention
program include?

86,101 What review of I1{E drug prmmmon
programa does the Secretary conduct?

88.102 What is required of an iHE that the
Secratary seiects for annual review?

86.103  What records and information must
an {HE make available to the Secretary
and the public concerning its drug
prevention program?

Subpart C—5tate and Local Educationad

Agencies

88.200 What must the SEA’'s and LEA's drug
prevention program for students inchide?

r

88201 What must the SEA's and LEA's drug

prevention program for employees
includet

86.202 What review of SEA and LEA drug
prevention programs is required under
this subpart?

86.203 What is required of an SEA or LEA
that is selected for raview?

86.204 What records and information must
an SEA or LEA make available to the
Secretary and the public concermng its
drug prevention program?

Subpart D—Responsses and Sanctions '
issued or Imposea by the Secretary tor
Vioiations by an {HE, SEA, or LEA

88.300 What constitutes a violation of this
part by an IHE, SEA. or LEA?

28.301 What actions may the Secretary take
if an HE, SEA, or LEA violates this part?

88.302 What are the procedures used by the
Secretary for providing mfnrmuuun ar
- technical assistance? -

86.303 Whnmlhupmdurunudbythe
Secretary for issuing a responss other
than the formulation of a compliance
agreement or the provisionof - -
information or technicat assistance?

568.304 Whnmtinpmdurumdbythc
mmdnlmimymmd .

eders! fingncial assistance or tarminate
ml!{E'l.Sm;orLEAldmbjhtyfor
anyotliifomofi‘admlﬁmaal )
“assistance? .

&we—anum

28400 Wthlhanwpo—dﬁnbpmt
86.401 What are-the sathority and

-respoasibility of the ALJ?-

88.402 whnmybumyum
subpan? ;

. _under this

88.403 Maylpmyhnpmmdby
: counsei?

86.404 Howmayapmmmnmntemth
an ALJ?
86405 Whatm&emmnmfnrﬁlmg
written submissions?
88.408 wnntmmthcmdoﬂlbpuﬁu
- enter settlement negotintions
88.407 Whnmtheprocednmfor
scheduling a hearing?
88.408 What are the procedures foe
- conducting a pre-hwating conference?
86,400 What are the procedures for .
conducting a hearing on the record? .
86.410 What are the procedures for issuance
of a decision? :
86.411 What are the procedures ior
requesting reinstatement of eligibility?
Authority: 20 U.S.C. 1145g. 3224a.

Subpart A—General

§86.1 What is the purpose of the Drug-
Free Schools and Campuses Reguiations?
The purpose of the Drug-Free Schools
and Campuses Regniations is to
implement section 22 of the Drug-Free
Schools and Communities Act
Amendments of 1989, which adds section
1213 to the Higher Education Act and
section 5145 to the Drug-Free Schoola
and Communities Act. These
amendments require that, as a condition
of réceiving funds or any other form of -
financiai assistance yoder any Federsl
program. an institution of higher
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education (IHE), State educational
agency (SEA), or jocal educationai
agency (LEA) must certify that it has
adopted and implemented a drug
prevention program as described in this
part.

{Authority: 20 U.S.C. 1145g, 3224a)

§86.2 What Federai programs sre covered
by this pwrt?

The Federal programs covered by this
part include— :

{a} All programs administered by the
Department of Edncation under which
an [HE, SEA, or LEA may receive funds
or any other form of Federal financial
assistance: and

(b} ALl programs administered by any
other Federal agency under wirich an
IHE, SEA. or LEA may receive funds or
any other form of Fedzmi fmancial
assistance.

(Autbarity: 20 U.S.C. 11454, 3224a)

§88.3 What actione shail an iHE, SEA, or
LEA tahw to compty with the requirements
of this part?

(a) An THIE, SEA, orI.EAshanadnpt
and implement a drug prevention
program as deseribed m- § 58,200 fer
IHEs, and §3 86.200 and 88.201 for SEAs
andLEA:.tnpmr'nttheunhwful
possession, use. or distribution of Hlicit
drugs and alcohot by =il students and
empioyees on school premises or as part
of any of its activities.

fb) An IHE. SEA. or LEA shalfi provide
a written certification that it has
adoptad and implemented the dmg
prevention program described in
§ 88.100 for [HEs. and §§ 58.200 and
86,201 for SEAs and LEAs.

{Approved by the Cffice of Management and
Budget under control tamber 1880-0522) °

{Authority: 20 US.C. 1145g, 3224a)

§88.4 What are the procedures for
submitting a drug prevention program
certification?

(a) {HE drug prevention program
certification. An IHE shall submit to the
Secretary the drug prevention program
certification required by § 86.3(b).

(b) SEA drug prevention program
certification. An SEA shall submit to the
Secretary the drug prevention program
certification required by § 88.3(b).

{c} LEA drug prevention program
certification.

{1} The SEA shail develop-a drug
prevention program certtfication form-
and s schedule for submission of the
certification by each LEA within its
jurisdiction.

{2} An LEA shall submit to the SEA
the drug prevention program
certification required by § 88.3(b).

{3){i} The SEA shall provide to the
Secretary a list of LEAs that have not

submitted drag prevention program
certifications and certify that ail other
LEAs in the State have submitted drug
g;ze;.enﬁon program certifications 1o the

(ii)- The SEA shall submit updates to
the Secretary so that the list of LEAS
described in paragraph [c)(3){i) of this
section is accurate at ail times.
[Appmed by anﬁmﬂ'Mu.m and
Budgest under comnrnd nmuber 1880-0622)
(Authority: 20 ILS.C. 11458, 3224a)

§ 855 Whaxt are the consequencas i an
IHE, SEA, or LEA fails to submit a drug
prevention program cartification?

(a) An IHE. SEA. or LEA that fails tr
submit & drog prevention program
certification is not eligibls o receive
funds or xny cther iorm of financial

assistance wyier any Federal program.

{b) The effect of loss of eligthility te -
receive funds or any other form of
Federal financial sssistancs is
determined by the statute and
regulations governing the Federal-
programs under which an IHE, SEA, or
LEA receives or desires to receive
{Authority: 20 BS.C. 1145¢, 3224a) .

§865 When must a0 (HE, SEA, or LEA
submit & drug prevention program
certification? .

(a} After October 1, 1980, exceptas -
provided in paragraph {b) of this secticn,
an IHE, SEA. or LEA is not eligible to
receive furnds or any other form of -
finarusial aszisiance-under any Federal
program until the B{F, SEA, or LEA bas
sebmitted a drug prevention program
certification.

[b][l) The Secretary may aﬂmlm '

IHE. SEA. or LEA untit not later than
April 1, 1991, i submit the drug
prevention program certification, only if
the IHE., SEA, ar LEA establishes that it
has a need. other thun administrative
convenience, for more time to adopt and
implement its drug prevention program.

{2} An IHE, SEA, or LEA that wants to
receive an extension of time to sabmit -
its drug prevention program certification

shall submit a written ;utxfxzmm to the-

Secretary that—
(i} Describes e=ch part of its drog
prevention program, whether in effect or

~ planned:;

{if} Provides a schedxﬂe to compiete
and implement its drng przvannm
program: and

(iii) Explains why it has a need. ather
than administrative convenience, far

_more time to0 adopt and implement its

drug prevention program.

(3){i]} An IHE or SEA abail submit a
request for an mmnn tn the
Secretary.

(GHA) An LEA shail snbmit any
request for an extension to the SEA.

(8] The SEA, shall transmit any such
request far aa exiension to the
Secretary.

(C) The SEA mayn:hdnmth the
LEA's request a recommendation as to
whether the Secretary shaxid approwe it.
{Approved by the Office of Management and
Budget onder contrel oumber 1080-0522)
(Authority: 20 US.C. 1145¢, 3228a]

$857 What definitions sppiy 10 this part?
(a) Definitions in the Drug-Free -
Schooiz ond Communities Act. The

foﬂm'qtﬁmundndmputm .
defined m the Act:

Drngabmuhnmndm

" Dlicit dreg me E

(b)mmmm
ldbwqu-'ud-dmmm
defined im 34 CFR part 772
Departmeent _
EDGAR ‘
I..ocaledmmhgmy

Secreiary -
Stataedncanonahgency

{c) Ot&rubﬁnﬂnmfuﬁa-mg '
;ermsuedmﬂ:hp:tmd@du '
ollows:- '

an [HE, SEA, or LEA that is not ferfull

~wmpﬁmwr&mdrugm

program certification. The agreement = -
specifies the steps-the IF1E. SEA; orLEA
wilt take to compiy fully with' ilsdng

-Institution of !udarm
means—

{1} An institntion ufhdmre&m
as defined in 34 CFR 000.4:

{2} A proprietary instittion of hxgher
education, as defined in 34 CFR 000.5;

([1A vocational
institution, as defined in 34 CFR 800.6;
and

{4) A vocational achool. as defined in

34 CFR 800.7.

{Authority: 20 U.S.C. 1145¢. 32242)
Subpart B-lastttutions of Higher
Education '

§88.100 \n-u-nnmm
prevention peogram isscikxcke?

The [HE's dmgmmm
xfnust. ata mmdnduhe
ol

(a) The anmml dumhunon in weiting
to each employes., and to esch student
who is taking vns or more clzsses for
any type of scademic cedit except for
continuing education anits., reyardiess of
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the iength of the student's program of
¢ tudy, of—

(1) Standarda of conduct that clearly
prohibit, at & mintrram, the wiawiel
pozsession, use, or distribution of illicit
drugs and alcohoi by students and
emplioyees on its property or as part of
any of its activities;

(2] A description of the applicable
legal sanctions under locai, State, or
Federal law for the unlawful possession
or distribution of llicit drogs and
aleohoi:

3JA descnpﬁon of the beaith risks
associated with the use of illicit dmg-s
and the ahuse of alcobak:

(4) A description of any drug or
alcohol counseling, treatment, or
rehabilitation or re-extry programs that
m available to empioyees or stadents:

(5) A clear statement that tha FE wiil
impose disciplinary sanctions on
students and employees (consistent with
local, State, and Pederal law), and a
deac:tpﬁono!thmenncttans.uptoand

standards of eonduect required by
- paragraph {a){1} of this section. For the
7 rposs of this section, a disciplinary
_ _ iction mey inctade the comapietion of
an appropriate rehabilitation program,
{b) A blermiai review by the B2 of its
program to-—
- ”“”“‘mﬂg‘?.'“ihm“‘”’ "
ement to the program
they ate needed: and P
{2) Ensurg that the disciplinary
sanctions described {n paragraph (a)(5)

of this section are consistently enforced.

{Approved by the Office of Management and
Budget undar control number 1880-0522}

{Anthozity: 20 118, 1145g)

§86.101 What review of IHE drug
prevention programs does the Sscratary
conduct?

The Secretary annually reviews a
representative sample of IHE drug
prevention programa.

{Authority: 20 11.5.C, 1145g)

§88.102 What is required of an IHE that
the Secretary seiects for annusl review?

If the Secretary gelecis an IHE for
review under § 88.101, the IHE shail
provida the Seqretary acress to
persoomel, reeotds, documents and sy
ather necessary information requested
by the Secretary ta review the IHE's
ft\vﬁnnandmplsmanumofmdmg
% ONtCT program.

{Approved by the Office of Mansgenwat and

Hudont imdas rantmi snmber 188008291

$848.10C3 Whai records and information
rmust an (HE maks svatiabie 30 the
Secratary ang the pubii¢ conasrning s
drug prevention program?

{a} Each IHE that pravides the drog
prevention program certification
requirad by § 8a.3(b) shall, upon request,
make avaiiabis to the Secrstary and the
public & copy of each item required by
§ 88.100(a) a3 weil as ths remuits of the
bienmial review required by imb}.

{b)(1) An IHE shall retsin the
fallowing records for three years after
the fiscal year in whith the record was
cTeated:

(I)Themmthu:bedmpmh
{a) of this saction.

{ii) Any other recards reasonahly
reiated to the {HE's compiiance with the

drug prevention progean certification.

(ZIHmkﬁalﬁn.chhn.nmﬂ:ﬁnn.
audit, ravisw, or other scticn involving
the recozds has been atarted beiors

compietion of the sction and resolutica

of all issuce thet ariss facen it, or wntil

the end of the regniar three-year pariod,

whichever is later.

{Approved by ihe Office of Manayement snd
Budget guder contrel comber 1580-08223

(Authortty: 20 ILE.C. 1345g)

Subpart C~Giste and Local
Educational Agancies

$85:200 What must the SEA'S and LEA'S

* CrUg preventon program for students
Inciude?

The 8EA’s and LEA's program for all
students mmst, at & mintmom, frehrdy
th?foﬁowing: devel il

a} Age-appropriate, developmentally
based drog amd aleabol education and

prevertion programs fwhich
legai, social, and heaith consequences of
drug and aleokal use and whick provide
information about affective techninuos
for resisting peer presaure to uas illicit
drugs or alcohol) for all students in ail
grades of the schools operated ar served
by the SEA or LEA, from early
childhoad level throngh grade 12,

{b} A statement to stusdenta that the

_ uaeofﬂhmtdmgnmdtheunlawﬁ:l

posaesa:on and usa of zlcobol is wrong
and harmful.

{c) Standards of conduct that ars
applicabls to students in ail the SEA's

. and LEA's schools and that clearly

prohibit, at a minimum, the untawinl
possession, use, or distritmtion of Mlicit
drugs and alsohol by students on schanl
premises or as part of any of its
activities,

{d) A clear statement that disciplinary
sanctions (consistent with local, State,

and Faderal Iaw). m tn and inrlnding

will be imposed on students who violate
the standards of conduct required by
paragraph {c) of this section and a
description of those sam:tions. For the
purpose of this section, a discipiinary
sanction may include the compietion of
an approprinte rehabilitation program.

{e) Information about any drug and
alcohol coumaeting and cehabifitation
and re-enrtry programs that are avaitable
to students.

(£} A requirament that alf parents and
stadents be given a copy of the
standards of cunﬂnct tequired by

described in pamgnph(d]d this
section.

{g) Nnﬂﬁmﬁnnmpmhmd
students that complianae aith ih
standards of condust
paragraph{c}- o! :hh sectionis
mandztory.

{h].AhlsmiﬂruiubyﬂmSEAnr
EEA ot its progeam to— .
mnmzum ‘i
th

{23 Ensure that dhdphnny
uncnonsdesmhdhm&d
this section are cansisteuily aniorced.
(Appmudhﬂhtoﬁudlhng-d-é
Budget under control mumber 15E-0828Y -
(Authorit 20USC 2Me) - - . F :
§88201 ‘What must the SEA"s anwt LER"s
mmm
Inciude? i e .

The Sﬂxaﬁiﬂhmhaﬂ :

-n‘\ -t

— - e

.....

{a)smmmemmnm
empioynes that clasely probibit, ata

the unleswinl
or distribution of illicit dewgs and

- alcohol on schoai gremises oe a8 part af
~ any of it acttvities. :

(b} A clear statement that disciplinary

- sanctions (oonakiant vtk locad, State,

and Federal lawj up hnliimlndhg

. termination of emnioment and minvrai

for prosecution, witl be fmpossd on
empioyees wha violate the standares of
conduct required by pazagraph {a} of
this section and a description of those
sanctions. For ths purposs of this
section. a
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sanctions described in paragraph {b) of
this section,

{e} Notification to employees that
compiiance with the standards of
conduct required by paragraph (a} of
this section is mandatory.

{f) A biennial review by the SEA and
LEA of its program to—

(1} Determine its effectiveness and
implement changes to the program. if
they are needed: and

(2) Ensure that the disciplinary
sanctions described in paragraph (b) of
this section are consistently enforced.
(Approved by the Office of Management and
Budget under controi number 1880-0522)
(Authority: 2¢ U.5.C. 3224a)

§88202 What review of SEA and LEA
drug prevention programs is required
uncier this subpsrt?

" (a)(1) An SEA shall annually reviewa

representative sample of LEA programs,

{2) X an SEA finds, as a result of its
annual review, that an LEA has failed to
implement its program or consistently
enforce its disciplinary sanctions, the
SEA shall submit that information, along
with the findings of its review, to the
Secretary within thirty (30) days after
completion of the review.

{b) The Secretary may annually select
4 representative sampie of SEA
programs for review.
{Approved by the Office of Management and
Budget ynder control number 1880-0522)
(Autheority: 20 U.S.C, 3222a)

§86.203 What Is required of an SEA or
LEA that is ssiscted for review?

(a) If the Secretary selects an SEA for
review under § 86.202(b), the SEA shail
provide the Secretary access to
personnel, records, documents, and any
other information necessary to review
the adoption and impiementation of its
drug prevention program.

(b} If the SEA selects an LEA for
review under § 88.202({a), the LEA shall
provide the SEA access to personnel,
records, documents, and any other
information necessary to review the
adoption and impiementation of its drug
prevention program.

{Authority: 20 U.5.C, 3224a)

§86.204 What records and Information
must an SEA or LEA make avaiisbie to the
Secretary and the pubiic conceming its
drug prevention program?

{a)(1) Each SEA that provides the drug
prevention program certification shall,
upon request, make availabis to the
Secretary and the public full information
about the elements of its drug
prevention program. including the
resnits of its biennial review required by
53§ 86.200(h) and 88.201(f).

(2) The SEA that provides the drug
prevention program certification shall
provide the Secretary access to
personrnei, records, documents, and any
other information related to the SEA's
compliance with the certification.

(b){1) Eack LEA that provides the drug
prevention program certification shall,
upen request, make available to the
Secretary, the SEA, and the public full
information about the elements of its
program, including the results of its
biennial review reqmred by 4§ 86.200(k)
and 88.201(f).

(2) The LEA that provides the drug
prevention program certification shail
provide the Secretary access to
personnel, records. documents, and any
other information reiated to the LEA's
compliance with the certification.

{c)(1) Each SEA or LEA shall retain
the following records for three years
after the fiscal year in which the record
‘was created:

(i} The items described in paragraphs
{a) and (b) of this section.

(i) Any other records related to the
SEA's or LEA's compliance with the
certification,

{2} If any litigation. claim, negotmﬂon.
audit, review, or other action invelving
the records has been started beiore
- expiration of the three-year period, the
SEA or LEA shall retain the records -
until compietion of the action and
resolution of all issues that arise fram it,
or until the end of the regular three-year
period, whichever is latet.

{Approved by the Office of Management and
Budget under controi number 1880-0522)

{Authority: 20 U.S.C. 3224a)

Subpart D--Fesponses and Sanctions
Issued or imposed by the Secretary
for Violations by an IHE, SEA, or LEA

§088.300 What constitutes a vioiation ot
this part by an IHE, SEA, or LEA?

An IHE, SEA, or LEA violates this part

(a) Receiving any form of Federal
financial assistance after becoming .
ineligible to receive that assistance
because of failure to submit a
certification in accordance with
§ 88.3(b): or

[b) Violating its certification.
Violation of a certification incindes
failure of an [HE, SEA, or LEA to—

(1) Adopt or implement its drug
prevention program: of '

(2} Consistentiy enforce its
disciplinary sanctions for violations by
students and empioyees of the

standards of conduct adopted by an I[HE
under § 86,100(a}{1) or by an SEA or
LEA under 4§ 88.200(c} and 86.201{a}. .

(Authority: 20 U.S.C. 11453, 32244)

§86.301 What actions may the Secretary
take if an (HE, SEA, or LEA vioistes this
part?

- [a) If an [HE, SEA, or LEA violates its
certification, the Secretary may issue a
tesponse to the (HE, SEA, or LEAL A
response may include, but is not limited
to— .

(1) Provision of information and
techrical assistance: and )

{2) Formuiation of a compliance
agreement designed to bring the IHE,
SEA. or LEA into full compliance with
this part as soon as feasible.

{b) If an IHE, SEA, or LEA receives
any form of Federai financial assistance
without having submitted a certification
or violates its certification, the Secretary
may impogse one or more sanctions on
the IHE, SEA. or LEA. including—-

{1) Repayment of any or all forms of
Federai financial assistance received by
the IHE, SEA, or LEA when it was in
violation of this part; and ;

{2) The termination of any or ail forms
of Federal financial assistance that—

(1)(A) Except as specified in paragraph

- (B)(2)(ii) of this section, ends an [HE's, .

SEA’s, orLEAsehgthtytoremvenny
orallfonnsgfederaiﬁnmal
assistance, Semmryspec:ﬁu -
which forms of Federal financiat ...
assistance wouid be affected.and .

{B) Prohibits an [HE, SEA. or LEA - -
from making any new obligations. -
against Federal funds;and = . |

- (ii} Fer purposes of an [HE's - .
participation in the student ﬁnancxai
assistance programs authorized by title
IV of the Higher Education Act of 1965
as amended, has the same effectasa
termination under 34 CFR 668.94.

(Authority: 20 U.S.C. 1145g. 3224a)

§88.302 What are the procedures used by
the Secretary for providing information or
tachnical sssistance?

(a) The Secretary provides .
information or techrical assistance to an
THE, SEA, or LEA in writing, through site.
visits, or by other means.

{b) The IHE. SEA. or LEA shall inform
the Secretary of any corrective action it
has taken within a period specified by
the Secretary.

(Authority: 20 US.C. 1448g, 3224a)
§30.303 What are the procedurss used by

{a)} If the Secretary intends tn issue a
response other than the formulation of a
compliance agreement or the provision
of infarmation or techrical assistance.
the Secretary notifies the IHE. SEA, or
LEA in writing af—
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{1) Tha Secrstary’s determination that
there are grounds to issue a response’
other than the formulation of a
complianca agzaement or providing
information or techaical assistance: and

{2) The response the Secre:ary intends
to issue.

[b) An IHE, SEA, orLEAmysubmxt
written comments to the Secretary on
the determination under paragraph
{a){1) of this seetion and the intended
response under paragraph (a)[2) of this
section within 30 days after the date the
IHE, SEA. or LEA receives the
notification of the Secretary’s intent to
issue & response.

{c) Based on the initiai notification
2nd the written comments of the IHF,
SEA, or LEA, the Secretary makes a
final determination and, if appropriate,
issues a final response.

(d) The IHE, SEA, or LEA shail inform

the Secretary of the corrective action it
has txken in order to comply with the
terms of the Secretary’s response within

_a period specified by the Secretary,

{w) If an [HE, SEA, or LEA does oot
comply with the terms of & responae
issued by the Secretary, the Secretary
mymnadduhmnlmmm-
impose a sanction on the #1E, SEA, or
LEA in socordance with the procadures

‘in § 88.304.

(Authority: 28 U.S.C. 1145¢, 3224a)

§28.304 What are the proCaduras used by
the Secratary to demand regayment of
Federst financial asgistance or termunate an
1HE’s, SEA's, or LEA’s eiigibitity for anry or

_all forms of Federut inancisl assistance?

{a) A designated Department official
begins a proceeding for repayment of
Federai financiai assistance or
termination, or both, of an IHE's. SEA's,
or LEA's eligibility for any or all forms
of Rederai inancial usnistance by
sending the [HE, SEA, or LEA a notice
by certified mail with return receipt
requested. This notice—

(1) indorms the fHE. SEA. or LEA of

consequemces of that action. and
identifies the aileged vioiations that
cnnsnnmthnba’na hrtheacnun:

(2} Soeciiies. as
(i]'rhcamaumoﬂ-‘edudﬁnmd
assistance that must be repaid snd the
date by which the [HE, SEA. or LEA
must repay the fimds: and

{ii) The proposasi effactive date of the
termination, which wust be at least 30
days aiter the date of receipt of the

.notice of intent: and

{3) Informs the {HE. SEA. or LEA that
the repayment of Federal financial
assistanca wiil not be requirad or that

N SRR Y P N | | UL RUR S T

the date specified in the notice if the
designated Department official receives.
within a 30-day period beginning o the
date the [HE, SEA, or LEA recetves the
notice of intent descrbed in this
paragrapi-

(i) Written material indicating why the
repayment af Federal finanriai
assistanes or termination shouid not
take piace:or

{ii) A request for a hearing that
CORMAIns a concise statement of dispmted
issues of law and fact. the [HE's, SEA's,
or LEA's position with respect to theas
issues, and. if appropriate. a description
of which Federni financinl assistance
the IHE, SEA. or LEA conteacs need not
be repaid,

(b) if the IHE, SEA. or LEA doss sot
request & bearing but szbmits writtsn
material—

(1) Tha {HE, SEA, or LEA receives no
additional Oppartmity 10 request OF
receive a apd

{2) The deslgnated Department
official, aftar comidaring the written
materiai, notifies the [HE, SEA, or LEA
in wrizing whethere

{i) Aoy orall of the Rederal finemetal
assistanos mmat be repxid: or

{ii} The peoposad tarminevion is
iamissed or imposerd a3 of a specified

te.

(Aatherity: 20 U.S.C. 1148g, 3224a)

Subpart E=dppest Procedurss
$36.400 Whatis the acops of this

. subpart?

{a} The procedures in this subpart ase
the exciusiwe pracedures governing
appaais of decisians by & desigoatad
Deparmmant official to demand the
tepayment of Federal financiai
assistanoe or terzminate the eligibility of
an [HE, SEA. ar LEA 1o receive some or
all forms of Federal financiai assistance
for violations of this part.

{b} An Administrative Law judge
(AL]) hears appeais under this suopart.
{Authority: 20 US.LC. 1145¢, $224a)

§30.401 What are the authority and
responsibliity of the ALJ? ‘

{a) The AL] regujates the courss of the
proceeding and conduct of the partine
during the hearing and takes ali steps

.Dacassary to conduct a fair and

impartial proceeding.

(b} TheALIunmamhnnndm iasue
subpoanas
_ {c) The AL] takes whatever measures
Bra appropriais io expedita the
procesding. Thess massures may
include, but are not limited tow

(1) Scheduling of conierencas:

[z) Sattins u.ml hmt: for hnang: and

— s __ %

{3) Torminating the hearingand -
issuing a decision ageinst a parey {f that
party does not maet thoas time hmits,

{d} The scope of the ALl"s rewiew t3
limited to determining wivethome .

(1) The IHE. SEA, or LEA received any
form of Federal financial gesistance
aftar becoming insligible to racwive that
assistance because of fxiiure o submit 2
certification: oe

{2) The IHE. SEA. or LEA violated its
certificathon,

{Authority: 20035.C. 1143g, 22243
§88.402 h.ﬂ.‘”..m
underttis aubpart? .. .

(a)Onlythedemw
official and the BHE, SEA, e LEA that is
the subject of the proposed terminatien
errecovery of Federal fivienclal = -
mmumncm
underthis subpert,

fb]Exseptalpmdedinﬁhm
1O person or ZrganIation sther tham s
party may participate in &
PAY sy paricipats i & hearing ynder

(Autharity: 20 LLS.C. 11456, 3224a) : . .
§88.403 Maya perty be ropveuvind by
Amwthby .

{Authority: 20 US.C. 1145¢ 3224}
§88.404 &-mlmm

'-uunu.a

{a) A party maynot copmmnicain

with an ALJ on any fact at issue in the

case or on apy matter zelevantto the
merits of the case uniess the other party
is gimnnﬂnmﬁmcppnmm
participate,

{b){1) To obtain an order orrul!ng
from an ALY, a party shall make a
motion 1a the AL].

(2) Except for a request for an
extension of ims, & motion must be
made in writing uniess the pasties
appear iny person or participats in.a .
conference telephons cail. The AL may
require a party to reducs an oral motinr
to writing.

{3) If a party filas a writken motion.
the party shail do so in accordance with
§ 88.405.

(4) Excant for.a reguast for an -
extensian of time, the ALl may not grant
a party’s written motion witheut the -
consent of the other party uveless the
other party bas kad at least 21 days
frars the date of service of the motion to
respond. However, the AL] may deny a
mation without Awaiting 8 Ie3podse. -

(5)The date of service of & mﬁqnh
detarmined by iha standascs for
determmng 2 ﬁhngdminlmdl.

e mE s o am . s———t
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§06.405 What are the requiremaents for
fifing written submissions?

{a) Any written submission under this
subpart must be filed by hand-delivery
or by mail through the U.S. Postal
Service.

(b} If a party filea a brief or other
document, the party shail serve a copy
of the filed material on the other party
an the ﬁlmg date by hand-delivery or by
mail.

(c} Any written submission must be
accompanied by a statement certifying
the date that the filed material was filed
and served on the other party.

{d}(1) The filing date for a written
submigsion is either—

{i) The data of hand-delivery; or

(ii} The date of matling,

(2) If a scheduied filing date falis on a
Saturday, Sunday, or Federal holiday,
the filing deadline is the next Federal
business day. .

{Authority: 20 US.C. 11454, 32243)

-§ 88408 What must the AL) do if the
partitn anter settiement negatistions?

(a] If the parties to a case file a joint
motion requesting a stay of the

ings for settlement negotiations

or for the parties ta obtain approval of a
settlement agreement, the AL| grants the

stay.
. {b} The following are not admissible
in any proceeding under this part:

{1} Evidence of conduct during
settlement negotiations.

(2} Statements made during settiement
negotiations.

{3) Terms of settiement offers,

{c} The parties may not discloge the
contents of settlement negotiations to
the AL], If the parties enterintoa
settlement agreement and file a joint
mation to dismiss the case, the AL|
grants the motion.

{Authority: 20 U.S.C. 11459, 3224a}

$65.407 'What are the procadures for
scheduiling a hearing?

(a) If the IHE, SEA, or LEA requests a
hearing by the time specified in
§ 86.304{a}(3), the designated
Department official sets the date and the
place.

{b){1) The date is at least 15 days after
the designated Department official
receives the request and no later than 45
days after the request for hearing is
received by the Department.

(2} On the motion of either or both
parties, the AL} may extend the period
before the hearing is scheduled beyond
the 45 days specified in paragraph (b}{1)
of this section. _ _

{c) No termination takes effect until
after a hearing is held and a decision is
issued by the Department.

(d} With the approval of the AL and
the consent of the designated
Department official and the IHE, SEA, or
LEA, any time schedule specified in this
section may be shortened.

{Authority: 20 US.C. 11458, 3224a)
§86.408 What are the procaduras for
conducting & pre-hesring conterence?

(a}(1] A pre-hearing conference may
be convened by the ALJ if the ALJ thinks

* that such a conference would be useful,

or if requested by—

(i} The designated Department official;
or

(ii} The IHE. SEA. or LEA.

{2} The purpose of a pre-hearing
conference is 1o allow the parties to
sattie, narraw, ar clarify the dispute.

(b) A pre-hearing conference may
consist of—

{1) A conference telephone call;

{2} An informal meeting; or

(3) The submissicn and exchange of
written material,

{Authority: 20 U.S.C. 1145g, 3224a)

§38.409 What are the procedures for
conducting & hearing on the recora?
(a) A hearing on the record is an
orderly presentation of arguments and
evidence conducted by an AL]L
{b} An AL] condncts the hearing
entirely on the basis of briefs and ather
written submissions uniess—
{1) The ALJ determines, after .
reviewing ail appropriate submissions,
that an evidentiary hearing is needed to
resolve a material factual issue in
dispute: or ‘
(2) The ALY determines, after
teviewing all appropriate submissiona,
that oral argument is needed to clarify
the issues in the case.
(c) The kearing process may he
expedited as agreed by the AL], the
designated Department official, and the
IHE, SEA, or LEA, Procedures to
expedite may include, but are not
limited to, tha following:
{1} A restriction on the number or
{ength of submissions.
{2} The conduct of the hearing by
telephone conference cait.
(3) A review limited to the written
record.
(4) A certification by the parties to
facts and legai authorities not in dispute.
{d)(1) The formal rules of evidence
and procedures applicable to
ceedmgsmacuunnilaw are not

applicable.

(2} The designated Department official
has the burden of persuasion in any

proceeding under this subpart.
(3)(i} The parties may agree to
e relevant documents and

information.

(i} The AL] may not order discovery,
as provided for under the Federal Rules
of Civil Procedure, or any other
exchange between the parties of
documents or information.

(4) The AL] accepts oniy evidence that
is retevant and material to the
proceeding and is not unduly repetitious.

[e) The AL] makes a transcribed
record of any evidentiary hearing or oral
argument that is held, and makes the
record available tow—

(1) The designated Department
official; and

{2} The IHE, SEA, or LEA on its
request and upon payment of a fee
comparable to that preseribed under the
Department of Education Freedom of
Information Act regu]atianl (34 CFR part
S}

{Authaority: 20 US.C. 1145g, 3224!}

§55.410 Whatare the m tor
issuance of acecision? .

{a}(1) The AL] issues g written - -
decision to the [HE, SEA. or LEA, the
designated Department officiai, and the.
Secretary by certified mail, retorn .
receipt requested, within 30 days: o.fter--

{i) The last brief is filed:

(ii} The last day of the hearing xf one
is held; or

(iii) The date on which the ALJ -
terminates the hearing in accordance
with § 8s401(c}(3). - —

{2) The ALT's decision states whether
the viclation or violations contained in
the Secretary's notification ocourred,
and articulates the reasons for the ALJ"s
finding.

(3) The AL] bases findings of fact only
on evidence in the hearing record and
on matters given judiciai notice,

{b}{1) The ALT's decision is the final
decision of the agency. However, the
Secretary reviews the decision on
request of either party, and may review
the decision on his or her own initiative,

(2} If the Secretary decides to review

decision on his or her own initiative,
the Secretary informs the parties of his
or ber intention to review by written
notice sent within 15 days of the’
Secretary's receipt of the AL's decision.

{c)(1) Either party may request review
by the Secretary by schmitting a brief or -
written materials to the Secretary within
20 days of the party's receipt of the
ALY's decision. The submission must
explain why the decision of the AL]
should be modified, reversed. or
remanded, The other party shall respond
within 20 days of receint of the brief or
written materials ﬁled by the opposing
party.

{2) Neither party may’ inirodm:e new
evidence gn review.
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(d) The decision of the AL} ordering
the tepayment of Federal financial
assistance or terminating the eligibility
" of an [HE, SEA, or LEA does nat take
. effect pending the Secretary's teview,

{e){(1) The Secretary reviews the ALJ's
decision considering only evidence
introduced into the record.

(2) The Secretary’s decision may
affirm, modify, reverse or remand the
ALl's decision and includes a statement
of reasons for the decision.

(Authority: 20 U.5.C. 1145g, 3224a)

$88.4311 What are the procsdures for
requesting reinstatement of eligibility?
{a)(1) An [HE, SEA, or LEA whase
eligibility to receive any or all forms of
Federal financial assistance has been
terminated may file with the Department
a request for reinstatement as an eligible
entity no earfier than 18 months after the
effective date of the termination, . ™~ ~
(2) In order to be reinstated, the IHE,
‘SEA. or LEA must demonstrate that it
"has corrected the violation or violations
on which the termination 'was based,
and that it has met any repayment

obligation imposed upon it under
§ 868.301(b){1} of this part.

{b) In addition to the requirements of
paragraph (2) of this section, the IHE,
SEA. or LEA shall compiy with the
requirements and procedures for
reinstatement of eligibility applicable to
any Federai program under which it
desires to receive Federal financial
agsistance.

{Authority: 20 US.C. 11452, 32244)
Appendix A

Nate: This appendix will not be codified in
the Code of Federat Reguiations.

This appendix contains a description
of Federal trafficking (i.e., distribution)
penaities for substances covered by the
Controiled Substances Act (21 U.S.C.

811), and is taken from a Department of .

Justice publication entitled Drugs of

" description prepamd by the Depanment

of Justice of Federal penaities and
sanctions for iilegai pogsession of a
controlled substance. Legal sanctions
for the untawful possession or
distribution of alcohot are found
primarily in State atatutes.

The Department of Education is
providing this information as an
example of the minimum level of
information that [HEs may provide to
their students and empicyees in arder to
comply with the requirements in
§ 86.100(a)(2} of these reguiations
relating to the distribution to students
and empioyees of a description of the
applicable legal sanctions \mder Pederai
law for the unlawifui
distribution of illicit drugs and nlcnhol.
The Set:remﬁ":rn considery this :fets:nptxon
as meeting the requirements ]
_reguiations, but IHEs are not preciuded

Abuse (1529 Edition). Persons interested ~ from distributing sdditional. or more

obtaining subsequent editions in the. -

* in acquiring the entire publicationorin ___detailed information: I foture years,

. -JHEs should distribmte the most current-

fum:honldcnntnct:haslxpermtmdent ed:ﬁonsoftheudocmznm that are.

of Documents, Washington, DC 20402

' -'I‘his appcnduahommaima
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!?ladml Penalties and Sanctions for 21 US.C. 881fajf4) gui:l;stances covered by the Controlied
lllegail Possession of a Controiied ' : ‘s e o ubstances Act (21 US.C. 811), and.is
Susance o s o e ke o e o

publication entitled Drugs of Abuse
21 US.C. 844(a} _ : m’;ggt;” conceal a controlled (1989 Edition). The appendix also
1st conviction: Up to 1 year " includes a summary of heaith risks

imprisonment and fined at least $1.000 21 U.S.C. 844a associated with aleohol as described in

but not more than $100.000. or both.

After 1 prior drug conviction: At least
15 days in prison, not to exceed 2 years
and fined at least $2.500 but not more
than $250.000, ar bath.

After 2 or more prior drug convictions:
At least 90 days in prisom, not to exceed
3 years and fined-at least $5.000 but not
more than $250.000, or both, .

Special sentencing provisions for
possession of crack cocaine: Mandatory
at least 5 years in prison. not to exceed
20 years and fined up ta $250,000. or
both, if:

(a) 1st conviction and the nmount of
crack possessed exceeds 5 grams.

(b} 2nd crack conviction and the
amount of crack possessed exceeds 3

{c} 3rd or subsequent crack conviction
and the amount of crack possessed .
exceeds 1 gram. W

21 U.S.C. 853(a)(2) and 881{aj(7}

Forfeiture of personal and real.
property used to possess or to facilitate
possession of a controiled substance if

. that offense is punishable by more than
. 1 year imprisonment. {See special

sentencing provisions re: crack}

Civil fine of up to $10.000 {pending
adoption of final reguiations).

21 U.S.C. 853a

Denial of Federal benefits, such as
student loans, grants, contracts, and
professional and commerciai licenses,
up to 1 year for first offense, up to 5
years for second and subsequent
offenses.

18 U.5.C. 922(3)
Ineligible to receive or purchase a

. Mscal]aneous

Revocation of certain Federal licenses
and benefits, e.g. pilot licenses, public
housing tenancy, etc., are vested within .
the authorities of mdmd:ual Federal
agencies. :

Note: These are anly Federal penaities and

sanctions. Additional State pensltias nnd
sanctions may apply - :

AppendixB : ‘
No!e‘l'hissppendixwdlnotbecodzﬂedm
the Code of Federai Reguiations.. -

This appendix contains a descnpuon
of health risks associated with :

What Warks: Schools Without Drugs
{1989 Edition}, a Department of
Education publication.

Persons interested in acquiring the
publicationa or in obtaining subsequent
editions in the future shouid contact the
Superintendent of Documents,

" Washington. DC 20402, for Drugs of

Abuse: and Schools Without Drugs,
Puebio, CO 81009, for What Works:

. Schoois Without Drugs.

The Department of Education is
providing this information as an

., exampie of tha minimom levei of
.. information that [HEs may provide to :
: .thelrstudnntsandmplmcsmnrderm

by with the’

comp
- § 88.100{a}(3] of these
* relating to the distritmtion of:the heaith

risks associated with the nse of illicit.. .
ﬂmgsandthsabuudslwhol.m
Secretary cansiders this information as
meeting the requirements of the-

. Jegulations, but [HEs‘ara not preciuded
-from distributing additionat.
-detatled information. If an-[HE .
“distributes this informatios in'} futuu

ormore

years, it shonid use the most ciirrent

- - editions ofDmgsofAbmalnd&bools

Without Drugs that aiw sviilable.

- WLLING COOE 4008814 -
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Alcohol
Effects

Alcohol consumption causes a pumber
of marked changes in behavior. Even
low duses sigaificantly impair the
judgment and coordination requured to
drive a car safely, increasing the
likeiihood that the driver wiil be
invoived in an accident, Low to
moderate doses of alcohol also increase
the incidence of a variety of aggressive
acts, including spouse and child abuse.
Moderste to high doses of alcohol cause
marked impairments in higher mental
functions. seversiy aitering a person’s
ability to learn and rememhber
information. Very high doses cause
tespiratory depression and death. If
comhbined with other depressants of the
central nervous system, much lower
doses of alcohol will produce the effects
just described.

Repeated use of alcohol can lead to
dependence, Sudden cessation of
alcohnl intaka is likely to produce
withdrawal symptoms, including severe
anxiety, tremors, allucinations, and
convuisions. Alcobol withdrawai can be
life<threatening. Long-term consumption

-of large quantities of alechol,
-particuiarly when combined with poor
nutrition. can alio lead to permanent

- damage to vital organs such as the brain

and the liver.,
Mothers who drink alcohol during
pregnancy may give birth to infants with
fetal alcotol syndrome, These infants
have irreversible physical abnormaliities
and mental retardation. In addition.
research indicates that chiidren of

* alcoholic parents are at greater risk than
_ other youngsters of becoming aicoholics.

Appendix C—Analysis of Commants
and Responses

Note: This appendix will not be codified in
the Cods of Federai Reguiations,

In response to the Secretary’s
invitation in the NPRM, 94 parties
subnritted comments on the proposed
regniations. An analysis of the
comments follows:

Subpart A—~General

§36.1 Whatis the purpose of the Dnig-
Free Schoots and Catmpuses
Requiations?

Entitias Affocted by These Reguiations

Comments: A commenter asked how
commugity-based orzacizations are
affected by tha Drug-Free Schoois and

[HEs, SEAs, and LEAa to submit Lhe
certification: thus, community-based
organizations are not required to submit
the certification. If a community-based

organization provides Federai funds to
[HEs, SEAs. or LEAa. the organization
sheuid determine whether or not the
IHE, SEA. ur LEA bas submitted a drog
prevention program certification before
providing Federai fimds, See the
discussion in this appendix under § 86.3
explaining how the Department wiil
identiry those {HEs, SEAs, and LEAs
that have not submitted certfications.
Changes: None,

" Applicability of These Reguirements to

Private Elementary and Secondary
Schools

Comments: Severai commenters askad
whether nonpubilic achoois are required
ta submit a drug prevention program
certification. Commenters questioned
the appiicability of the Drug-Free
Schoois and Campuses reguiations to
nonpublic schoois: cne commenter had-
difficuity reconciling the absence of a
requirement for sonpublic schoois to
submit a drug prevention program
certification with the requirement found
in some Federal programs that an SEA
or LEA must provida for tha equitabie
participaticn of pupils from nonpublic
schoois. One commenter suggested that
the reguiations inciude & requirement for
the equitable participation of nonpubiic
schoot gupils in the SEA’s or LEA’s drug
prevention program,

Discussion: The statute identifies
IHEs, SEAs, and LEAs as the entities
that must submit certification of a drug
prevention program in order 10 remain
eligible to receive funds or any other
form cf financial assistance under any
Federai program, Definitions of these
entities can be found in § 867 of the
regulations. Cartification requirements
apply only to IHEs. SEAs, and LEAs.

SEAs and LEAs may ailow nonpublic
school pupils to participate in the SEA’s
or LEA's age-eppropriate,
deveioumsntaily based drug and aleshol
education and prevention programs
requn'ed wnder § 88.200¢a} of the
reguiations. To the extent thosa
programs are funded under a Federai
program that requires the equitabie
participation of nompublic schoal pupitls,
such as part B of the Drug-Free Schaoois
and Communities Act of 1988, SEAs and
LEAs must provide for the eqnitable
participation of nonpublic schooi pupis
izt projects and activities supported by
that Federai program., Forthermore. to
the extent that an SEA or LEA econducts

3 Federaily funded drug grevention

program cor any other Federal program
that requires the equitabie participation
of purils from neupublic schoois {eg.,
chapter 1 of title § of the Elementary and

Secondary Education Act), participating
pupils from nonpublic schocis-wiil be

subject ta the standards of conduct.

. 103(b) of the

disciplinary sanctions, and ather
elements of the SEA's or LEA's drug
prevention program (§ 66.200 (b} through

. (h)) during periods of ime when the

pupils are under the direct supervision
and controi of the SEA or LEA.
Disciplinary sanctions imposed vpon
nonpublic schooi pupils by SEAs and
LEAs muat be limited to the pupil’s
participation in the SEA or LEA
program.

Changes: None.

Federai Contrei Qver Curricolum

Comment: Commenters expressed
concern that in impiementing Public
Law 101-228 the Department not hava
any direct invoivemsnt in curricniam
decisions at the locai achool level.

Discussion: Public Law 101-228
specificaily provides that its statmnry
requirements appiy notwithstanding the
requirements in soction. 433 of the

. General Education Provisions Act

(GEPA) (20 LLS.C. 12323} and section
of Education
Organization Act (20 u.s.c.awb)).
whmh prohibit the Secretary from

“any direction, sepereivion,
or confroi” over curricchum decisions at
tha lacal schoot ievei in conmection with
the administration of Fedarai edoeation
programs. Section 86.200(a) retnires
LEAs to adopt anct implement a drog
prennlﬁunpmmhsgr‘;mmt
prescribe a particyiar prevention
curricuium. [natead. iocal schook:
districts are afforded broad discretion in
desigiing a dmg prevention program
that respords to iocal needs as -
determmedbyloedednmnon-nfﬁmh.

Changes: None,

§86.4 Whot are the procedures for
submitting a drug prevention progrom
certfication?

Transmission of Cerhﬁmtmtrl?om

CammentAmnmrukadmhe

Discussion: The Department does not
currently have tbe resources to permit
electronic transmission of drug
prevention program certifications. The
Department wiil mail the certification
form to IHEs and SEAs in August. 1990;
IHEs and SEAs shonid submit that form
by mail or courier service by the
suggested date of September 4, 1990 in
order t2 ensure that there wiil be no
interruption in the flow of Federal
financial assistance. In crder to process
the more than 9.000 certifications that
the Department sxpects 10 receive from
IHEs, the IHE certification wiil ba bar
coded so thai it is machine readabls.
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The Secretary will consider the -

possibility of eiectronic transmission of

certifications in the future as

technoiogical developments permit.
Changes: Noae.

One-Time Submission of Certifications

Comment: A commenter suggeated
that the reguiations state explicitly that
an IHE, SEA, or LEA is required to
submit & drug prevention program
certification only once.

Discussion: Generaily, each IHE, SEA,
or LEA is required to aubmit a drug
prevention program certification only
once. The drug prevention program
certification forms for IHEs and SEAs do
nat limit the certification to a particular
schooi year cr other period of time.
There are circumstances, however,
under which a new certification may be
required, such as change of ownership
of an [HE or division or consolidation of
an LEA. The Secretary believes that it is
preferable to address tha issue of new
certifications in guidanca to the aifected
entities rather than in the regulanons.

Changes: None. -

Relationship of Certification to Funding
Under the Drug-Free Schoois and
Communities Act T

Comment: Cne commenter undemood

the reguiations to require resubmission
of a drug prevention program
certification if an LEA does not appiy
for funding under the Drug-Free Schoals
snd Communities Act and suggested
that it would be unfair to te the receipt
of Federal monies to the completion of
an application for funds under Part B of
the Drug-Free Schnoi.s and Communities
Act.

Discussion: Under these teguiations.
receipt of any Federai funds is tied to
the sybmission of a drug prevention
program certification. not to an
application for funds under the Drug-
Free Schools and Communities Act. An
LEA is not required under these
reguiations to fund its drug prevention
program from Federal sources such as
Part B of the Drug-Free Schoola and
Communities Act. Consequently, an LEA
is not required to resubmit a drug
prevention program certification if the
LEA chooses not to appiy for funding
under the Drug-Free Schoola and
Communities Act,

Changes: None.

Informing Other Pederat Agencies of
Which IHEs, SEAs. and LEAs Have
Submitted Cartifications

Comment: A commenter inquired
whether the certification requirement
applied to receipt of funds from Federal
agencies other than the Department of
r-'dnmnmx and, if so0. whe\her the

Department would “administer” the
certifications for othsr Federai agencies.
Several commenters wantad to know
haw the Deparanent witl inform other
Federal agencies of the names of the
{HEs, SEAS. or LEAs that have
submitted & drug prevention program
cartification or been granted an
extension of time to submit the
certification.

Digcussian: The certification
requirement is a statutory reqguirement
apptying to receipt of all Federai
financial assistance. not just Federal
financial assistance administered by the
Department. Consistent with Public Law
101-228, the Deparument will send out
tha certification form to ail {Es and
SEAs eligible to participate in its

programs.. . ‘
Rather thap listing those {HEs, SEAs,
and LEAs that have submitted drug
prevention program certifications or
been granted extensions of time to
scebmit those certifications, the
Department will submit a list of those
entities that have not submitted a
certification or received am extension to

the General Services Administration for

inctusion in its “List of Parties Exdu.ded

from Federal Procurement or

Nonprocurement Programs.” Unless an
[HE. SEA. or LEA appesrs on this list, .
Federal agencies and other interested
parties can consider the [HE. SEA. or
LEA eligible. for the purposes of tha
Drug-Free Schools and Campuses
regulations, to receive Federal financial
assistance.

Changes: None.

Relationship to Drug-Free Workplace
and Other Certifications

Comments: A commenter suggested
that the Department consider deveioping
a single database of required -
certifications. and sending all
certification forms to each IHE, SEA, or
LEA at one time, rather than requiring
separate submissions. Anather
commenter wanted amendments to
% 86.1 to create a consolidation of these
regulations and the Drug-Free
Workplace Act cerufication. Severai
commenters sought clarificaiion oo
whether compiiance with these
regulations wouid supersede or replace
Drug-Fres Workplace Act requirements,

Discussion: The Department has been
attempting, where possible. to
consolidate certifications. For example,
the Drug-Free Workplace certification
for use begipnting in fiscal year 1991 is
now combined on one form with tha -
Lobbying and the Debarment and
Suapension certifications.

Becauss of the differences between
the requirements of Public Law 101-228
and i3 reguiations and the requirements

of tha Drug-Free Workplace Act and its
regulations, it is not practicable to
combine thesa two cartifications. .
Moreaver, compliance with the Qrug-
Free Schools and Campuses regulanons
does not supersede or replace -
campiiance with the Drug-Fres
Workplace Act. :

The certification requirement i thase
Drug-Free School and Campusas
regulations applies only 10 {HEs, SEAs,
and LEAs. The certification requirement
in the Drug-Free Workplace Act appiies
not only to IHEs. SEAs, and LEAg but
also to sll recipients of l-‘ederal grants.
including individuals,

The Drug-Fres Workp!ace Aci ,
prohibits any Federat department or
agency from making a grant to an~+ "
institutional grantee uniess the grantee
submits a certification that it wiit -
provide a drug-free workplace. The
Drug-Free Workpiace Act also prohibits
any-Federal department ar agency from
making a grant to an individuai in the
absence of a required certification. Final
regulations for the Drug-Free Workpiace
Act were issued by Federal agencies on

‘May 28, 1990 (55 FR 21681). -

Uader the Brug-Frea Workplace Act.
the certification submitted by a grantee
(other than an individuai] relates to
conduct in the grantee’s workplace and
thus pertaina only to its employees. . |
Virtually the only students 1o which the
Drug-Free Workplace Act.certificition
requirement applies are Pell grant -
recipiants who. as individuals. recsmng
g Federal grant, are required to cerntify
that they will not engage in any illicit
drug-related activity during the period of
their Pell grant. These Drug-Free Schooils
and Campuses reguiations, on the other
hand. apply to students as well as
empioyees insofar as an [HE, SEA, and
LEA is required to deveiop and
impiement a drg prevention program
for both students and empioyees.
However, under thess Drug-Free
Schools and Campuses reguiations.
individual students are not required to
submit a certification: the certification
requirement appiies anly to IHEs. SEAs,
and LEAs. )

Empioyee usa of alcohol is:not .
addreased in the Drug-Free-Warkpiace .-
Act. The certification under these-Drug--
Free Schools and Campuses regulations-
relates to the xllmtmoislcnholu .
well asdrogs: .

Under the Brng-?m Workplnu Act.
the certification.must he-submitter only.
by an entity or individual that raceives a
grant of contract dizactly from the
Federsi government: the certification is
not required of subgrantees ot
contractors under & grant. Under these -
Drug-Free Schoois and Campuses .
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regulations the certification
requirements appiy whether the agency
or institution is appiying directly to the
Faderai government, or is applying fora.
subgrant or contract from a grantee that
has received a Federal grant, such as an
LEA applying to an SEA for Federal
funds.

The Drug-Free Workplace Act
r2quires an IHE. SEA. or LEA to
establish an on-going drug-iree
awareness program with certain
specified components, notify empioyees
of certain conditions ot employment.
including notification of the employer in
writing by an employee coavicted of a
drug-reiated offense. and take certain
specified actions if an empioyee is
convicted of a drug-reiated offense. In
contrast. these Drug-Free Schoois and
Campuses reguiations require annual
distribution to students and empioyees -
of certain information. and the
fartuiation of standards of canduct,
without specifying that certain actions
must be taken if an empioyee or student
is convicted of a drug- and aicohol-
reiated offense.

Because of these separate
requirements in each statuts,
compiiance with one cannot be equated
with compliance with the other.
Mareover. the Drug-Free Workpiace

_certification must be submitted with

each application for a grant or contract;
the Drug-Free Schoois and Campusea
certification is generaily a one-time
certification. Thus. it is not possible to
consolidate the Drug-Free Workplace
and the Drug-Free Schoois and
Campuses certifications.

Changes: None.
Responsibility To Notify LEAs of
Requirements

Comment: One commenter suggested
that the reguiations should include a
requirement that LEAs be notified of

their responsibilities under the statute
and reguiations,

Discussion: The Secretary agrees that

LEAs shouid be rotified of their
responshitities under the statute and
regulations, Since the statute makes
SEAs reswonsible for administering {EA
certification, the Secretary believes that
SEAs shouid, as a matter of course.
notify LEAs of their responsibilities
unger the statute and reguiatmns.
Chunges: None.

Reqmrement for SEA To Develop Forms
and Procedures for LEA Certifications

-Comments: One cormmenter suggested
that the requirement for SEAs to
deveiop forms and procedures for LEA
certification should be dropped and that
SEAs shouid not ba reguired to identify
LEAs that bave not submitted

certification forms. The commenter
believed that these requirements result
in an unnecessarily eariy submission of
certification by LEAs.and. further, that
the SEA reporting process.does not
provide for possible reporting errors
such as iisting of an LEA as not having
submitted a certification when in fact
the LEA had done so. or fatlure of an
SEA to submit its own certification after
having received proper certifications .
from LEAs. The commenter would rely
upon State review to discover whether
LEAs have a program that fulfills the.
stakitory requirements. - -
Discussion: In-order to-remain ehgzbie
torreceive funds-or any other form of -
financial assistance under any Fedaerai
program, an-LEA must submit a - - -
certification tothe-SEA thatithay— -—
adopted and impiemented-adrug-— —
prevention progran:-The Secretary.——
needs to kaow which LEAshave not —

certified in order to ensure that they do ™

not receive Federai financial assistance
from any source after Octoher 1, 1390.
The Secretary believes that the most
efficient means to accomplish thia is'to
require SEAS to identify LEAs that have
not submitted certification forms. Under
this procedure, an earlier submission
date for LEAs is unavoidable.

Waiting for an SEA review to-
discaver which LEAs have not
submitted a drug prevention program
certification increases the likelihcod
that Federal financial assistance wiil be
previded to ineligible LEAs and could
resuit in the imposition of disciplinary
sanctions on LEAs. up to and incloding
the return of all Federai funds received
during the period in which the LEA was
not eligible to receive Federal financial
assistance.

Prior to declaring an SEA or LEA
ineligible to receive funds or any other
form of financiai assistance under any
Federal program, the Secretary intends
to verify whether that SEA or LEA has
submirted a certification. The SEA
reporting process is designed to assist
the Secretary in identifying SEAs and
LEAs that have not submitted the
certification.

Changes: Nonse. . .

§ 885 1¥hat are the consequences if an
IHE, SEA, or LEA foils o submit g drug
prevention progrom cemfzcatmn? :

Recaipt of Federal Funds

Comment A commenter sought
clarification on the sffect of an IHEs,
SEA’s, or LEA's failure to submit & drug
pravention program certification, and
ashed whether ineligibility to “receive”
Federai funds means the sama thing as
inability to obligate funds,

Discussion: The eifect of an [HE's.
SEA's, or LEA's loss of eligibility to
receive Federal funds, including the
ability to obligate funds, iz governed by
the appiicable program statute and
reguiations. For example, the effect of
an IHE's ineligibility to receive funds.
under the Federal student financial
assistance programs authorized by title

TV of the Higher Education Act of 19€5.

as amended, is governed by the Student
Assistance Generaj Provisions
reguiations in 34 CFR 688.94.

Changes: None.

Definition of Federal Financial
Assistance

Comment: A commenter requested a

- description of the forms of Federal

financial assistance for witich an IHE,

"SEA. or LEA that fails to submit a-drug

prevention program might become
ineligible. Anothey commenter suggested

that the Department shouid clarify that

an IHE's drug prevention program is an
institution-wide ity because
these ruies affect all posaible Federal
funids received by-un IHE. pot just
Federai student financiai assistance
programs, and all students end
empioyees. The commenter was-

" concerned that [HEs might delegate

compliance with these reguiations to.
their insnciai aid offices.. - . . -~

Discussion: A definition of Feduni
financial assistance is

' unnecessary
because Public Law 101-228 applies to

all forms of Federal financial assistance,
Some exampies are grants. contracts,
participation in federaily financed or
guaranteed loan programs. and
participation in schooi breakfastor
lunch programs. The Secrstary agrees
with the second commenter that in view
of the broad applicability of thess
fequirements. impiementation of the
drug prevention program must be
institution-wide. However, the Secretary
believes that each [HE shouid determine
which offices within the [HE shouid
have responsibility for unpiemematmn.
Changes: None.,

5888 When must an IHE, SEA. orLEA
submit a drug prevention progrom
certification?

Timing of Submission oiDmg
Pmennon?rogram ton

Comments: Numerous commenters
expressed concerns about the October 1
1990, effecttve date of these
requirements and the Department's
suggested September 4, 1990, deadline
for submission of the drug prevention
program certification. Commenters félt

- that the effective data shouig be delaye:

or extensions granted freely upon seif-
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certification by the agency or institution
that it had satisfied the sratutory
requirements for ap extension of ime.
Among the reasons given by the
commenters for the need for delay for
IHEs were the need for issuance of the
final requiations and certficanon farms.
negotiation requirements undger the
Naronal Labor Relations Act (NLRA),
the expense of printing materiais in
addition to those that have aireaay been
prepared for fall semester orientation of
students. the need (o deveiop the writien
matenals, such as the descnpiions of
heaith risks and legal sanctions, and the
need 10 involve students and empioyees
in amending the campus judicial code
and empioyee handbooks. For LEAs,
commenters cited the lack of
administretors working ever the summer
in rural schooi districts, the need for
time to creawa a high-quaiity progran.
and the peed for time te deveiop poiicies
and obiain sthooi board approvai.
Related to these concerns.
commenters alao asked for clarification
sbaut the degree ta which an IHE SEA.
or LEA must have impiemented ita drug

prevention program before the
certification is signed ang submitted.
Commenters asked for interpretations of
the certification to the affect that an [HE
by October 1, 1990, must have deveioped
required materials but need not have
actually distriboted them, have in place
a scheduie for review of its disciplinary
policies but need not have acmaily
completed the process of amending its
standards of conduct, begun negotiation
unth Inl\m uniona l\ag need not h, hnu-
compieted its negotiations. or simply
have in effect an impiementation pian.
Discussion: As was explained in
queston four of appendix D to the
NPRM, the Secretary believes that
Congress intended the required drug
prevention programs and poticiea to be
in effect for school year 199091 to the
extent feasible. Moregver, thisis a
realistie expecmﬁon: Public Law 101~

ol dheor s ad el el b s
iy LG UIIJ'I.DIUM a1 Wiica are

generaily clear and understandable. was
enacted December 12, 1988, and
proposed ruies were published on April
24. 1990. In addition, certain eiements of
* these programs——such as the
distribution of required documents—are
discrete tasks that. in most instances,
can be accomplished before, or at the
same timna. the cernfication is submitted.
For these reasons, any requess for
extension of time to submut a drug
arevention program certificadon must
nclude a written justification as
*equired in § 88.8(b}{2) of this parv in
arder to provide a bams {or evaiuation
2y the Secretary.

Because of the
!"Ilﬂﬂlhnnn wnvotved, ana the uaious

c:rr:umatances 14t aliect m e
matituhe \dens

with precision wilch Slepaan nsptition
muaLdaye taken [ implement.ils
programs ang paicies.onian to the date
of mmn_cammm_m_.
However generat
e secreta Bllgve: Onl

TMuSt have BaoDieq the provrams gnd
Eoumes required By tne reguiagons gnd
have laken 3;,‘!11_1_1_’1;31‘!? qtem.xn
impiement those nroerams and noljigies
e10r@ (NEIr Certilcalon 1s S!IDE‘IIIEd-
Furtner. (ne Secretarv beneves th
erMnIcanon must repreas ‘*
cvmnwmm

iggutution to compiete molemeniation
qf its programa ana poilcies as quickiy

w:umum

consistent with the pu blic

B iy AT
ity drug prevention program for
employees. an IHE. SEA, or LEA i3
required by the NLRA or State law to
negotiate changes to a labor agreement,
the [HE, SEA, or LEA may submit the
certdfication if it has developed the

W e e A

tomponents of ity d&"’ug plreEvELLOn
program affecting employees, including
the standards of conduct and
disciplinary sanctions, and if it has
actally begun the negotiation process
and has a plan for prompt completion of
that process.

Changes: None.

Review of LEA Extension Reguesis

Comment One commenter understood
the reguiations to require SEA=R to
review LEAs' requests for extenmon of
time to submit 2 drug prevention
program certification. The commenter
also questioned what would happen to
LEAs whose extension request were

adil hnive meansns
Sas

plmiﬁd as UL Uuul.ln' i
199G, and whether there would be any
appeai rights if a request for extension
of time is denied.

Discussion: Secrion 88.6 does not
tequire SEAs to review LEA requests for
extension of time to submit a drug
prevention program certification. The
SEA may. however, forward to the
Secretary with an LEA's request for an
extension g recommendation as to
wiether the Secretary shonid approve
the LEA's request.

The Secretary announced in 55 FR
17402 {April 24, 1990) that extension
requests received by the Secretary after
August 1. 1990, would not be considered.
The Seeretary onticipates that gil
requests received by August 1, 1990, will
be processed prior to October 1, 1990.
The reguiations do pot provide for an
appeal if 8 request for extension of ime
is denied.

Changes: None.

Subpart B—Institutions of Higher
Education

§88100 What must the [HE s drug

prevention program include?
Selective Applicability/Implementation

Comment: A comMenter expressed
the view that the reguiations shouid
require that each IHE assess the level of
the drug and aicohol problem on its

campus, and that gan [HE he tequired to

implement a drug prevention program
only where rates of illicit druy and
alcohol use exceed a particuiar level.
Other commenters also suggested that
each [HE perform an institutional seif-
evaiuation snd then determine whether
it is appropriate to provide students
with the information required by this
section or to take other measures.
Discussion: Though the reguiations do

e et 2un tan
not .“,‘.m'e mstitutional self-evaiuation.

the Secretary agrees that those
evaiuations can be a usehul first-step in
addressing illicit drog use and alcohol
abuse and encoyrages iHEs to
undertake those evainations. However. -
Pubiic Law 101-228 requires that each
HE, ir arder to recetve Federat
financial asyistance implement ali
aspects of the drag prevention program
described in this section, and the

Qormatewer hos no anthowrie tr
WA AL Y LA i WAL WRILY to waive

compliance with this tequirement. -
Changes: None.

Appiicability of Certification
Requirerrent to Praprietary Schogls

Undor Now Q!_A_lmnvg

Comment: Several commenters asked
for clarification on whether & cew
owner of a proprietary school wiil be
required to submit a certification,

Discuseion: The Secretary intends to
treat this certification requirement
similarly to other certiication
requirements applicable to [HEs. An [HE
with a new ownet wouid be required to
gubmit a drug prevention program
certification oniy if. under 34 CFR
600.31, there has been a change of
ownership resuitizg in a change of
goatrol, and tha Secretary determines
that the iHE under new owttership. does
not meat the requirements tc be
considered the same [HE as under
previous ownership.

Changes: None.

Applicability of Certification
Requirement to State Agencies That
ﬁ:gx‘ve and Allocate Federal Funds to

Comment A commenter asked
whether 2 State agency such as a State .
Board of Vocationail, Technical and
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Adult Education that receives and
allocates Federai funds to IHEs, is
required to submit the certification.
Discussion: Only [HEs, SEAs, or LEAs
as defined in § 86.7 are required to
submit a drug prevention program
certification. Uniess the State agency
itself meets one of those definitions. it is
not reguired to submit & certification,
Chonges: None.

Additionatl Material Recommended for
Certification

Comment: A commenter thought that
each IHE shouid be required. as part of
its drug prevention program. to describe
its drug prevention program dasign and
plan for implementation, identily the
individuals who will plan and
impiement the program. list their
qualifications, speciiy, the percentage of
time they will spend on impiementing
the drug prevention program and
identify the administrative struciure
under which they will function. Another
commenter recommended adding a
requirement that each IHE Identify and
provide an empioyee assistance
program and student assistance
program,

Discussion: in implementing their drug
prevention programs, IHEs may choose
to adopt the commenters’ suggesuons:
howaever, under these reguiations they

are not required to do so. The Secretary -

believes that beyond meeting the
statutory requirements fof its drug
prevention program. each IHE shouid
have the discretion to determine what. if
any, additional aspects of a program it
should implement, The statute and
regulations impose minimum
requirements for drug prevention
proprams, and the Secretary encourages
1#{Es to implement appropriate
additional aspects of their drug
Frevention programs,

Chanzes: None,

Burden of Distributing Materiais to All
Students and Empioyees

Comments: Numerous {(HEs protested
that annual distribution in writing of the
materials required by this subparagraph
to each student and employee wiil be
expensive and burdensome. and that
individual written notices are not the
most effective means of communication.
Some commenters pointed out that the
phrase "in writing” does not appear in
the Act and wanted 2 saustfy tha
requirements of the Act by holding
assemblies or simply posting notices of
the availability of the matenaia, Other
commenters wanted clarification on
whether including the materials in
campus publications or handing out
materiais to those who care to take them

requuement. An [HE asked about its
liability if it mailed the materiais, and
they were returned as undeliverable
because of a bad address. Cammenters
also asked if, after the initial
distribution of materials, [HEs could
distnbute the materiais only to new
students and empigyees. A commenter
also wanteg to select one date in the
academic year and distribute materiais
only on that date: this commenter did
not want to have to distribute materials
to new studenis enroiling for subsequent
academic terms in that year.

A number of commenters asked that
the reguiations define “student”. These
commenters did not want to have to
distribute the drug prevention program
materials to everyone who came into
“Ingtructionai contact” with an [HE; for
exampie, continuing education studenis,
participants in alumni enrichment
activities, and children pardcipating in
activities in the IHE s {acilities.

Finally, an [HE asked if it conid send
only the standards of conduct to each
student along with a notification that the
information on legai sanctions and
health risks was available on request.
Another IHE suggested that rather than
sending out jong technical documents,
concise summariss shouid be provided.

Discussion: Fublic Law 101-228
specties that each [HE must distribute
the required materiais (o each student
and empioyee. While the phrase “in
writing ' does not appear in the statute,
the Secretary believes that in order to
ensure that each student has access to
and can refer to the required materiais.
they must be in writing, if an IHE
wished also to hold assemblies or post
notices about its drug prevention
program. it is fres to do so. but it must
also dismibute the required msterials in
writicg ta each student and employee.
Including the materiais in campus
publications such as student or
employee handbooks is acceptable, as
long as the publications are distributed
\o each student and employee,

An IHE shouid determine the most
effective method for ensuring that the -
required materiais are distributed to
each student and employee. ,Hnmer.
tbgmhqﬁ chosen shouid be one that

wiil reach averv smdent and emmuxge.
SUCH 33 3 memau u Rlape
i

ents of Pubhc Law 1 8 o

thg reguy bacause it does not
ensure aistnbution to each student and
empioyee of the [HE. If an IHE uses
matiing as its mesns of distribution and
the mailing to a particular student is
remmed.'the H»!E'should use the ngthnd

mailing to a particuiar student under
those circumstancea,

Public Law 101-228 requires annual
distribution ta al] students and
employees, Thus, an IHE must distribut.
the materials each year to each student
and empioyes, not just to new students
and empiovees. if new students enroil
new empioyees are hired after the initia
distribution in the academic year, these
students and employees must also
receive the materials. However. the
Secretary agrees that the term "student’
shouid be ciarified so that only student:
taking one or more classes for academti
credit are considered “students” for
purposes of these reguiations. -

Notification to students about the
availability of materials is not sufficien
the sctual materialy must be distributec
However, the Secretary agrees that lom
technical documents may not be the
most effective way of commnwicating
with students and employees. A concis:
summary, with references tor !unger :
technical documents, may ber -+ -
appropriate, Guidance as to the ievel o
detail expected for the varioun types of
materials is discussed below. -

Changes: Language clarifying that
oniy students who are taking one or
more ciasses for any type of academic
credit except for continuing education
units are covered by the certification
has been added lo § 38100, *-

Trestment ox’Almho}manIHE's-
Standards of Condoct . - : -

Commeng: An [HE thought that'
alcohol. which is & legal substance,
shouid be treated differently from illicil
drugs in its standards of conduct so tha
IHESs can teach their students the -
responsible drinking of alcoholic
beverages.

Discussion: Public Law 101-228 and
reguiations require that an IHE's
standards of conduct, 3t a minimum,
prehibit “the unfowfui possession, use
or distribution of illicit drugs or aicoho!
(emphasis addedj. Thus, an [HE's
standards of conduct muat prohibit
uniawful activities asaociated with
alcobol. incinding prohibition against
use by students who are under-age. Th
reguiatious do not, however, specify
what standards of conduct an JHE mus
adopt toward lawful activities
associated with alcohol: these standan
are left to the discretion of the IHE,

Changes: None. .
“Activities” To Be Cavered by
Standards of Conduct

Comment: An IHE suggested
clarifying that the term “activities”
applies to ail on-campus and officially

i e d i adEmrrre - ———— .
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including field trips, but not to student-
sponsorea soctal activities or to
professionai meennes attended by
empioyees. A second [HE noted that the
answer to queston 6 in appendix D to
the NPRM states that oniv aif-campns
acownities that are part of IHE-sponsored
acyvrties are covered. This commenter
asked how the standards of conduct
required under these reguiations aifects
Pell grant certificanons unaer the Drug-
Free Workpiace Act. which aopiy to any
acnuvity dunng the pertod covered by the
Peil grant.

Discussion: The standards of conguct
must prohibit. at 8 mmimum, the
uniawiul possession, use or distnbution
of illicit drugs and alcohoi by students
and empioyees on schooi prermises or
propesty, or as part of any of its
actvities. Thus, the term “activities”
doesapptytoaﬂmmpum oif-
campus activities that ars considered to
be schooi activities. such as officiaily-
sanctionsd feld trips. The standaras of
conduct must aisa apply to student-
sponsored social activities or :
professignai mestings attended by
empioyees. if these activities ar
meetngs are conmered [HE-sponsored
activities.,

Undey the Drog-Free Workpiaca Act. a
Pell grant recipient must certify that ba
or she will oot engage in any activity
invoiving illicit dregs during the pencd
covered by the Pell grant: thus, the
certification may appiy to activiries that
are not sponsored by the [HE, such as
off-campus nonacademg pursuits, The
scope of the Pell grant certification is
thereiore broader than the required
acape of the standards of conduct An
IHE is not required under these
regulations to establish standards of
conduct for activities unreiated to its
students’ attencance at an {HE. thougn
there is nothing n the reguiations
rrotibiting it from daoing so0.

Changes: Nene.

Description of Legal Sanctions Shouid
Be Provided

Commaents: A number of commenters
asked for assistance with preparation of
a descriotion of appiicable iegai
sanctions. Most wanted the Devartment
10 provide a description of the sanctions
under Federai law. Manv aiso wanted
the Department to provide desecrnipnons
of Stats and locai laws. as weil.
Commenters asked for ciarification as to
how detailed the desenption should be.

Discussion: A description of the
sancuons under Federal law for the
uniawtul possession or distribution of
illicit drugs and alcohoi is contained in
appendix A to this document. The
Secretary constders this descrmotion as
meetng the requirements of the

reguiations, but IHEs are not preciuded
from distribunng edditionsi or more
detailed informarion.

Obtaining desenptions of State and
loczi sanctions is the responstbility of
the iHE. The Secretary suggests that
[HE: may want to coordinate with other
IHEs in thetr tocaiity and State ta avord
duplication of eifort in obtaining this
informaton. The descripnon of Federai
sanctons inciuded in appendix A can
provide guidance as 10 the minimurm
lewei of detaii for the descrrotion of
sancrons under State and locai laws.

Changes: None.

Descnintion of Health Risks Shouid Ba
Provided

Comments: A number of commenters
asked for ssmstanca with preparanon of
s description of the neaith risks
associated with the use of illicit drugs
ang the abuse of aicohol. Most
commenters wanted the Department to
provide & description of heaith risks.
Commentsrs asked for clarification as to
bow detailad the deseription shouid be.

Discussion: A description of the
heaith risks associzted with the use of
illicit drugs and the strose of siconoi is
contained in appendix B to this
document. The Secretary considers this
description s meeung the requirements
of the requiations, but [HEs are not
preciuded from distributing additionai or
more detailed informanon.

Changes: None.

Clarification on Description of Heaith
Risi

Comments: Saverai comments wers
subzutted asking for ciarification on
vanous aspect of the description of
heaith rigks assomated with the use of
illicit drnge ang the abuse of alconol An
IHE wanted a definition of the apuse of
alcohoi. Anowner commenter asked if
IHEs were reqmred to list heaith risks of
drugs commoniy abused on their
campuses or for entire ciasses of drogs,
A third commenter mouired whether
illicit drugs means oniy controiled
substances or inciudes the abuse of
drugs that are otherwrse iegai. notng
that it weouid be difficuit to descrtve
risks anacned to owerwise iegai drovs.

Discussion: The definiticn of abuse of,
alcofial is wathin the discrenon of the
[HE. The descrinnion of heaith risks in

appendix B provides quidanre on the -
mimmum levei of dettil reqmred shounid
an [HE wish to prepare its own - -
description of heaith risks. iHEs are
encouraged to provide at jeast 4 generat
discussion of the heaith risks assocated
with the abuss of otherwrse iegai drogs,
but are not required to provide a
detaiied descrronon of these nska.
Changes: None.

Clarification on Description of Available
Counseling, Trearment. or Rehabilitation
Programs

Comments: An IHE wanted the
required description of any drug or
alcohai counseiing, trestment: or
rehabilitation programs avatiabie to
students and empiovess to be limited o
on-campus programs. and mereiy
provide directions on cbtaining
iniormation about off-campus resources.
Another {HE wanted to provide no
description at all. and merety make this
information available on an as-needed
baszis.

Discussion: An [HE must grovide each
student and empioyes with a desciption
of eny programs avaiiable on-campus.
An HE shonid provida a descaption of
off-campus programas, bat is required to
do 0 anly if no an-campus programs are
available,

Changes: Nons.

Description of Disciplinary Sanctions

Commente: A commenter sskad if an
[HE conid just list the senctions that
might be imposed for viclations of the
siandards of conduct, or whether the
statement must describe what sanctions
will be appiind for ench type of offenss.
Another commenter recommernded that
the description conmst of 2 yummary in
nomtechnical ianguage, rather than a
speaific description of the sanctions to
be imposed.

Discussion: The Secretary believes
that it is important that students and
empxoyees know what penaities may be
imoosed by an [HE for vioiation of the
[HE s standards of conduct The
desermption shouid identify the sanctions
or range of sanctions that will be
imposed for a particular violation of the
standards of conduct.

Changes: None.

Enfarcement Roie of [HEs

Comment: Severai [HEs obiected to
the requirement that [HEs impose
sancnons on students who violate nies
promibiting iilicit drug and alcohoi
possesmon or distmbution on the
grounds that the reguiation assigned a
law enforcement or /n foco parentis roie
to [HEs that they feit was inappropriate.

Discussion: The reguiatory
requirement that [HEs distribute a ciear
siatement that they will impose
disciplinary sanctiona for wiclations of
the IHE s standards of conduct, and
consistently enforee those sancrions. are
found in Pybiic Law 101-228, The
Secretary has no authority 10 chaoge the
requirement.

Changes: None.

o
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Discretion of IHEa

Comment: Several (HEs fell that
having to specaify parncniar discipiinary
sanctions for each offense resiricts an
[HE's discretion to consider the seventy
of eacn incident and the poor
disctptinary history of tha student or
empioyee. Another commenter felt that
threats of d:smnnnary and leaai
sanctions could intetfere with the
pm:esamnai approack of IHE medicai
personnsi ia their connseting and
medical practice.

Discussion: The reguiations require a
clear statement that the iHE wiil impose
discipiinary sancrions for violations of
its standards of conduct, and consistent
enforcement of those sancrons, but they
do nat prevent an fHE from considenny
the circumnstances swrotnding an
offense. Nor do the reguiations require
medical or counseiing personnel

employed by an IHE to reier a student ot
empioyee for discipiizary action ar
ion. The Secretary also notes -
that completion of a renabilitation
program may be one of the disciplinary
sanctions imposed by an HE.
Changes: None.

Referrai {or Prosecution

(/-\ Comment: Severai HEs asxeu if ait
"~ violations of their standarts of conduct

must be referred to law eniorcemsent
officials for prosecution. A commenter
also asked ii referrzi for prosecunon
conilicts with the Family Educagon
Rights and Privacy Act {FERPA),
samaumes referrea to as the Buckley
Amenoment.

Discussion: Under these reguiations, it
is up to the discrenon oi the [HE ta
decide which viciations of its standards
of conduct o refer for prosecution.

FERPA requires sducationai agencies
and insatutions that receive Federai
funds under applicabie programs tg
engage 10 CeTiAN record-keepmy
prachces intended to give students
access to their records and to pronibit
release of these records in certain
circumances without the permssion of
the student. See 20 US.C. 12322,

Under an exception to FERPA. tha
records of & law enforcement wit
established by an IHE to enioree
campus security are not conudered
“education records” as defineg by
FERPA if the law eniorcement umt does
not have access to the education records
of the EHE, and the IHE does not have
access to the iaw enforcemens unit's
records. (20 U.S.C. 1232xfa}{4)(B){ii]).

' Under these condilicns, the iavw

= enforcement nwit may refer niolations

for prosecution.
[HEs snonid be awars that FERPA
appiies omiy to records. oot to mdivideai

obzervations. Therefore. an J{E may
adopt a poiicy requiring staff. facuity,
and students t¢ repart viclations to the
police. However. any record of the [HE
refated to the reported violation couid
not be provided 10 the poiice or other
law eniorcement officiais.

Changes: None.

“Consistent With Local. State and
Federai Law’

Cormment: Saverai commenters stated
that the requirement that an IHE impese
disciplirary sanctions on its studems
and empiavees “consistent with local,
State and Federai law vas not clear.
Thev sought clarification as to whether
this phrase referred to criminai law
reisting to drug and alcohol abuse or to
cogstitattonal law protecting rights of
defendants, which is pmniemnnc for
privaie (H{Ea wio do not regard
themselves as state actors. Another

commenter asked if this phrasa also
refers to laws relating to discrimination
regardirg handicaps, since alcoholism is
treated as a handiesp under some of
these statutes,

Discossion: Pablic Law 101-228
recaires [HEa to impose disciplinary
sanctions. but onfy those disciplinary
sanctions that are otherwise authorized
by local, State or Federsi laws. To the
extent that an iHE is currentiy bound by
antidiscrimingon stanutes. contract
law. and consutntionai protecuons, it
wiil continue to be bouna by hose iaws.

Changes: None.

Meaning of "Elfectivensas”

Camment Coznnenters sougnt
clarification on what “effectivensss”
means in the conrext of the bienmal
review to determune the edleciveness of
an {HZ's drug prevention program.
Commenters aisg asked what
docomentation of evaination of
etfectiveness wonid be accentable. An
THE assumed that it wouid be up to each
[HE {0 determine its own criteria for
eifectiveness. Anciher fHE thought a
sophisticated sociologicai model wey
needed becauss muitiple vaniabies
affecting drog and siconoi use would
make it im‘pou:'nla to measure the
effectiveness of an [HE's drog
prEVEntion program in isolatiom.

Discussiore Recognizing the variety of
drug preventios programs that TIEs wil

_deveiop to compiy with these

reguiations. the Secretary does not
specify particuiar criteria or measures to
gauge program efectiveness beyond
recumring that evsinations of program
effectiveness do not reiy soiety o
anecriotai observations. To the extent
possible. the Secrerary encowrages, but

~ does ot require. IHEs to nse abjective

measures that wouid allow an

institution to track the ose leveis of
aicohol and other droge by students and
empioyees.

Berause coilection of data that bears
directiy on the issue of incidence and
prevaience of drug use can te costty and
difficuit to coilect, [HEs may want to
consider the use of other measures that
couid incivde, bat are not kmited to:

¢ tracking the number of drug- and
alconol-relfated disciplinary sanctions
imposed:

* tracking the number of drug- and
alcohoi-related referrais for coumneeling
or tregtments

» tracking the number of drug- and
aicoboi-reiated incidemts recorded in the
logs oi campus poirce or other iow
enfarcemant officiales

¢ traciking tha nurmbes of dreg- and
alcobol-reiated incidents of vandalisens

* tracking the pumber of students er
empicyees attending seif-heip or other
counseing gronps reiated to lh:hnl or
drngahur.uui -

* tracicing student. ﬁu:nity uﬂ.
employee attitndes ang percentions -
lhorn the drog and dmd prub.km om

Gbapsﬂmn.

Cansistent Enforcemant of Dhnpimuy
Sanctions

Comments A commenter teit that
requiring consisient eniorcement of
disciptinary sanctions wouid prevent &
student judicial system from deciding
appropriats sanctions on the facts of
each case. Another commenter feit that
in requiring consistent enforcement, tha
reguiations thould taks into account the
different at an IHE of students,
facuity, and staff. and the jimited
authority of the HE over students and
facuity.

Discussion: Tha Semunv does oot
believe that consistent enforcement
preciudes an [HE fom ecnndmth.
circumstances SWTOMNLING each case or
imposing different sanctions oo
students, facuity and staff. An IHE omst.
however. treat similariy situaied
offenders in & similar manner.

Changes: None.

§88.102 medmm

prevention programs dees the Secretary
conduct?

Representative Sampie

condocted anpmafmmman HE's
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administration of the Federai student
financial aid programs under title [V of
the Higher Education Act. but instead by
the Drug-Free Schoois and Campuses
Task Foree.

Discussion: The Department is
studying various means of choosing the
representative sampie of [HE drug
prevention programs for review.
Choosing a sampie geographicaily. or
conducting reviews as part of title [V
reviews are only severai of the types of
sampies under discussion.

Changes: None.

Distribution of Drug Prevention Program
Materials

Comment: An HE recommended that
the Deparment faciiitate the exchange
and distribution of campus-deveioped
materials coilected as part of the review
process to provide assistance to all

Dicussion: The Secretary agrees that
exchange of materials developed for IHE
drug prevention programs is 2 good
practica, The Network of Colleges and
Universities Committed to tha . -
Elimination of Drug and Alcohol Abuse,
establishad as a joint effort of the
Deparment of Education and the higher
education community for the purpose of
deveioping an institutional response to
the aicohol and other drug probiems on
campuses. kas agreed to act as a
{aciiitator for dmtnhunon of these
materiais.

Changes: None.

§88.102 What is required of an IHE
that the Secretary selects for annual
review?

The Department's Access to Information
and Records

Comment: Several commenters wers
concemed that reieass of personzel,
medicai or counseling records to
Department reviewers might violate
Federal State, or locai laws concerning
access to records. Commenters also
noted that under campus discipiinary
codes and facuity hearing machanisms,
many student and facuity records are
conmdered confidential: these
commenters felt that the Departmeant
shouid be prepared to issue subpcenas
for these records in order to protect
IHEs from third party liability.

Discussion: Authorized
- repreaeniatives of the Secretary may
have access to educstion records of
stndents as necessary to eninrce the
Federai legai requirements reiated to the
receipt of funds under Federaily-
supported education programs without.
vioiating the privacy rights of students
under the Famiiy Educadonai Rights and
Privacy Act (FERPA). See 20 L.S.C. .

12323 (b)(1}{C) and (b}(3}. However,
uniess coliection of the information is
specifically authorized by Federai law,
the provision of FERPA that authorizes
this disciosure requires that the
personaily identifiable information
coliected from those records must be
protected so as not to discicse the
identity of the students to anyone other
than the officials invoived in the
menitoring, auditing, or enforcement

_ action. Further. whensver the records

are no longer required for the purposes
for which they were collected, the
records must be destroyed. Any
monitoring or auditing by Fedsral or
other education officiais wiil be done in
conformance with thess requirements,
which are more than adequats to protect
the privacy of students.

ing access to records of [HE

personnei, FERPA provides that

authorized representatives of ths
Secretary and the Comptroiler General
of the Unitad States shall have access to
any records, inciuding personnei
records. of & recipient of Federal
financial assistancs that may be related
to the compliance of the recipient with a
requirement of any applicable program.
Therefore, the Secretary may have

access to any records, inciuding
peraonnei records. which reiate to
compliance with Public Law 101-228.

Changes: None,

§88.103 What records and information
must an [HE make available to the
Secretary and the public concerning its
drug prevention program?

‘What Records Must Be Kept

Comments: Severai [HEs sought
clarification as to what records must be
maintained to confirm annuai
distnbution of materiais to students and
empioyee. In parucular, an IHE wanted
to kmow if it is necessary to maintain
signed documentation of receipt of
materiais for each student.

Discussion: An [HE is not required to
obtain from each student and empioyee
a signed statement that the IHE has
provided tha student or empioyee with
the materials required by thess
reguiations. At a minimum. an [HE must
maintain a copy of materiais distributed,
and any additional materials made
avaiiable to students and employees,
records indicating that thess materials
ware distributed to each of the [HE's
students and employees. and the resuits
of the [HE's annnal evajuation of its -
drug preventon program. :

Changes: None. - -

Subpart C—Slate and Locat Edmuonal
Agencies

§80.200 What must the SEA's and '

LEA's drug prevention program for
students include? rogram fo

Applicability of This Subpart to Certain
HEs
Comment: A State Board of

Vocational, Technical and Adaolt
Education that operates vocationai.

. technicai and adult education. districts

tkat have been certified as institutions
of higher education under 34 CFR part
600 asked if thesa districts are required
lo meet the certification requirements
for SEAs and LEAs as weil,..

Discussion: Only those entities that
meet the definitions of “SEA™ and -
“LEA™ in § 88.7 ars required to submit
the certification required under this
subpart.

Changes: None.
Additionaj Materizl Reccmanded far
Cartification

Comment: A commenter
recommended adding tha requirement
that each SEA and LEA. as a partof its
drug prevention program. identify and
provids an empioyee and ltudent
4sEiStance progran.

Discussion: SEAs and LEAs may
chrosa to impiement the commenters”.
supgestions: however, under these
reguiations they are not reqmired to do.
0. The Secretary believes that beyond
meeting ths statutory requirements for -
its drug prevention program. each SEA -

- and LEA shouid have the discretion to

determine what, if any, additionai
aspects of 2 program it shouid -
impiement..The statute and regmiations
impose only minimum requirements for
drug prevention programs. and the
Secretary encourages SEAs and LEAs to
impisment additionai aspects of drug
pravention programs as apptupnate.
Changes: None.
Earty Childhood Lavel Prograns

Comment: One commenter asked
whether an LEA is required to design an
eariy childhood levei drog and alcobol
education and preventiop program if the
LEA does not cpemate an eariy -
childhoad level program and, further,
whethar an LEA {s required to design a
drug prevention progrnm for pupxin in
Head Start. .

Discusyion: An LEA is not requ:red to

., desisn am early childhood levei drug and

alcobol education and prevention: -
program if the LEA-does oot operats an
earty childhood level program. if the
LEA itseif operates a Head Start .
program or other eariy childheod = -
education program. however, the LEA
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vionid need lo have an eariy childhood
levei component in its drug prevammn
nrogram..

Changes: None.

Frequency/Means of Distribution of
Materiais to Parents and Students

Comment: Commenters wanted
tiarification on the frequency with
which parents. students and empioyees
must be given copies of required
materials and natified that compliance
with the standards of conduct is
mandatory. [n addition, commenters
auestioned what would congtitute
s-jequate notification. Cne commenter
thavght that existing chanre!s such as
parent handbooks and school
rewsietters should be usod for
rotification: that separate notification
shouid not be required: and that verbai
notification shouid be allowed as an
aiternative to written notification for
elementary and ungraded students.

Discussion: The Secretary believes
that it would be most effective for SEAs
and LEASs to distribute annusily the
materials required by §§ 88.200 and
86.201. In addition, comptiance with the
distribution requirements couid be
easily documented with an anruai
distibution. However, if an SEA or LEA
intends to maintain detailed
documentation to show how the SEA or
LEA has satisfied the distribution
raquirements, a iess frequent
distribution of materiais may be -

possibie.

The reg\ﬁaucns do not require a
separate dissemination of information.
Exigting channels. such as parent
handoooks. that are designed tg reach
every parent and student are ucceptable
means of dissemination. The Secretary

. believes that verbal notification is an

appropriate means of noufying very
yourg students or students who are
unable to read. However, all other
students and all parents should receive
written materials.

Changes: Mone.

§38.202 What review of SEA and LEA
druz revention progroms is required
under Lys subport?
Periodic Reviews by SEAs
Comment: One commenter, in.
response to the requirement in ’
§ 88.202{a}{1} that SEAs annuaily review
a represemaiive sampie of LEA
programs, suggested that SEAs be given
discretion 10 dacide whether the
statutory requirement for periodic
review means annual review.
Discussion: The review process is
designed to provide information.on
whether LEAS have properiy
implemented drug prevention programs

In order to make the review process
effective, the Secretary has determined
that the reviews must be conducted
annuaily.

Chenges: None.

Subpart D—Responses and Sanctions
lssued or imposed by the Secretary for
Violations by an IHE, SEA. or LEA

S§86.200 What constitutes a vioiation
of this port by an IHE, SEA, or LEA?

Basis for Sancrions

Ccmtment: An IHE commented that
faiiure ta cunrstemly enforce .
disciplinary sanctions for viclations of
an [HE's standards of conduct should be
elimicated as a basis for sanctions:
disciplinary sanctions should be based
on the facts of each individual case and
not reviewed by the Department,

Discussion: Consistent enforcement of
disciplinary sanctions is a statutory
requirement and thus failure to
consistently enforce those sanctions
cannot be eliminated as a possible
violation. However, nothing in these
regulations preciudes an [HE. SEA or
LEA from basing disciplinary sanctiona
on the circumstances of each individual
case. See the discyssion under § 88,100,
“Consistent enforcement of disciplinary
sanctions,” in this Appendix. .

Changes: None.

Suggested Limits on the imposition of
Particular Sanctions by the Secretary

Comments: A commenter believed
these reguiations should specify that
repayment of Federal funds or
termunation wiil not be imposed during
an initial period of noncompliance,
uniess the Department has previously
uttempied allernative means to resolve
an {HE's noncompiiance, an (HE is a
repeat offender. or the Department
determines that an iHE was acting in
bad {aith or attempting to deceive the
Department. Several other commenters
advocated that an IHE that submits a
certificatien “{n good faith” should be
able 1o rely on tha Department's
accentuncs of iid cernficanon and not de
obligaied to repay funds ii the

Depuartment later determunes tihat a drug -

prevention program is “techmuaily -
deficient.” ]

Discussion: Repayment of Federai -
funds or termination are only part of &
range uf responztes and sanctions that
the Secretary may impose if an iHE,
SEA. or LEA violates this part. The type
of response or sanction the Secretary.
will impose will depend on the severity
of the viclation. it is likely that the
Secretary would give an [HE, SEA. or
LEA an oppormumty to correct less
serious violations through the provision
of tecbnicai assistance or by entering

into a compliance agreement. However,
the Secretary has no authority io waive
compiiance with the cerrification
r2quirements.’

Changes: None.

§86.301 What actions may the
Secretary taks if an (HE, SEA. or LEA
violates this part?

Coordination With Other Federal
Agencies

Comment: Several commenters asked
how the Depa:unem would inform other
agencies wien it imposed sanctions on
an IHE. SEA. or LEA. One commenter
felt that other agencies should bave
input into the Department’s choice of
sanctions, pacticularly if the sanctions of
repayment o Federal funda or
termination would affsctparticipation in
programs that benefit children; such as
the School Lupch Program. Another
commenter wanted to know, if the
sanction of repayment of Federal funds
is imposesd. which Federal agency wauld
receive the funds, and how the
distribution of repaid hmds wonld be
caordinated. .

Discussion: Tha Deputmant mll
submit the names of those entities that
have been terminated from receiving
some or ail forms of Federai financial
assistance for violations of this part to-
the General Services Adminiatration for
inciusion i its-“List-of Parties Excluded
from Federal Procarement or - - - -
Nonprocurement Progrems.”: -

The Secretary agrees thstuther
Federal agencies shouid be mdted as
to the Department’s choice of sanctions:
the Deparment is in the process of
determining how those conauitation
procedures would operate. The
Department is alse in the process of
determining how the repayment
procedures wouid operate. and will
work through intra-governmentai
chunneis to coordinate repaymmt with
other Federal agencies, -

Changes: None.
Repayment of Funds

Comment: A commenter suggested
that repayment of any or all forms of
Federal financial assistance received by
an [HE, SEA, or LEA when it was in
vijation of this part should not be
included as & sancton becausa it iz not -
specificaily authorized by Public. Law
103228,

Discussion: Section 85.301 mdude.s
among the spucified sanctions the
“repayment of any or ail forms of
Fadersi financial.assistance received by
the IHE, SEA, or LEA when it wasin -
viplation of this part." Public Law 101-
228 provides that an [HE.or LEA shail
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not be “eligible™ to receive financiai
assigtance under any Federai program
uniess it makas the required
certification. The traditionai remedy
available to the government if an entity
that is iretigibie receives Federal funds
ts a demand for repayment of those
funds. Indeed. a Federai sgency s
generaily obliged to seek the repayment
of funds commutted to its adminiswration
it situations where an ineiigibie enuty
has received them. 51 Dec. Comp. Cen.
182 [1971).

The absence in Public Law 101-228 of
language repeating this principie does
not sigmify that Congress intended that it
should not appiy if an ennty fails to file
the requisite certification but
nevertheiess receivey Federai funds. On
:he contrary, Public Law 101-228
authorizes the Secretary to impose a
range of responses and sanctions.
“including {provision of] information
and techmicai assistance. the
develonment of a compiiance
agreement, and the termination of any
form of Federal financiai assistance.”
White this list does not specificatly
authorze repayment of Federsi financial
assistance received by an {HE SEA, or
LEA when it was in violation of this
part. the use of the word “Inciuding”
indicates Congressionai intent that the
Secreiary have the discretion to issue or
‘mpose additionai responses and
sanctiona Under these circumstances.
ihe inciusion in the reguiations of
srovisions for repayment of funas s
noth authonzed and consistent with
Public Law 101-228 ana generai
Jrincipies of law.

Changes: Nona.

Jebuarment and Suspension

Comment: A commenter quesuoned
~hy the proposed reguiations do not
. nciude debarment or suspension ag
;anctions to be imposed by the
Secretary under this subpart.

Discusston: The Secretary does not
selieve it is necessary to prescribe
;uspension and debarment as additionai
:anctions. The regulations aiready
yrovide for termination. which has much
he same effect as debarment. and was
.pecificaily included as a possible
-anction in Public Law 101-228.

Chaonges: None.

ffect of Sanctions on Consorta

Comment: A commenter asked
vhether sanctions impesed on an {HE
vould affect an [HE s participanon in a
"ederaily funded consortium.

Discussion: An IHE may be
anctionied by terminanon of any or all
orms of Federal finanmai assistance.
vhich couid inciude Federai funds
aenived througit participanon 11 a

consarrium. in those circumstances. an

[HE may continue to participate in a

Federaliy funded consortium oniy if the

THE does not receive Federai financial

assistance through the consortium.
Changes: None.

§86.304 What are the procedures used
oy the Secretory to demand repayment
of Federal financ:ai assistance or
termnate an {HE's. SEA's, or LEA's
eligibilitv for any or ail forms of Federal
fingncial assistance?

Comment: A commenter interpreted
the reguiations as authenring the
Secretary to impose a saaction while an
appeai to an Admimstrative Law judge
{AL]) is pending. and suggested that the
reguiations provice a “show cause”
procedure so that an [HE, SEA. or LEA
can respond to the Department before a
sanction is imposed.

Discussion: The regulations
specificaily provide, in §§ 88.304(a)(3)
and 88.4077c), that repayment of Federai
financial assistance wul not ba required
or that termination wiil not be effective
on the date specafied by the Secretary if
the [HE, SEA, or LEA submits a timeiy
request for a hearing, Thus, sanctions
wiil not be imposed while an appeai is
pending. A “show cause” procedure is
thereiore unnecessary.

Changes: None.

Subpart E—Appeai Procedures

Appiicability of GEPA/Secretarial
Review oi AL] Decisions

Comment Severai commenters
criticized the proposed reguiations
because, in their view, the requiations
improperiy limited the power of AL]s in
appeai proceedings by nof authorizing
them to, among other things, order
discovery or issue subpaenas. and by
malking the decision of an AL]
reviewaoie by the Secretary. {n this
regard, the commenters said that the
proposed reguiations were arguably
inconsistent wath part £ of the Generai
Education Provisions Act {GEPA).
retating 1o the enforcement of grant
terms and conditions. and that the
provisions of the proposed reguiations
authorizing the Secretary to review AL]
dectsions were arguably inconsistent
with the “plain meaning” of Public Law
101-228.

Discussion: The appeai procedures in
subpart E of the requiations are
designed to prmduce 8 swift but fair
resolution of disputes ansing out of
Departmental decisions to demand the
repavment of Federai financial
assistance or to terminate the eligibility
of an iHE. SEA, or LEA, In no sense are
these procedures intended to limit
arbitrariv the powers of the ALls: in

fact. the procedures are modeied on the
fine. {imitation. suspension, and -
termnation proceedings for {HEs in
subpart G of 34 CFR part 688, which are
themseives conducted by AL]s, bacause
of the greater similarity of such
proceedings to thase appeais expected
to arse under the Drug-Free Schoois
and Campuses certification program.
The provisions of part E of GEPA do not
govern appeetls unless the Secretary,
acting under section 451(a) of GEPA.
designates such proceedings
accordingly, and there is nothing in the
text or iegisiative history of Public Law
101-228 that indicates a Congressionail
intent. or even expectation, that this
would be done. To the contrary, section
22 of Public Law 101-228 broadiy
commands the Secretary, "o publish
reguiations 10 impiement and enferce,
the cerufication requiremants it
contains. In addition, the fact that
certain of the appeal provisions
specified in section 22 {timing of
hearings: availabiiity of Secrenariai .
review of AL] decisions) differ on their
face from thair counterparts in part E
suggeats that whoiesale incorporation of
the latter provisions was not intended.

The reguiations in subpart E of part 88
authorize. but do ot require, the
Secreiary to review AL] decisions. The
preample to the NPRM (55 FR 17208
{Aprii 24. 1990)) expiained that an
interpretation of the siatute that
prohibited Secretarial review would
ignore two fundamenral rnies of
statutory conpouction, namedy that
statutes shouid. as far as possibie. be
tead to harmonize with reiated statotes
and to avoid constitutionai difficulties.
In fact such an interpretation wouid-
produce a resuit that is not oniy
unprecedented within the Department's
expertence and inconsistent with the
orgamec statutes that govern the
operations of the Deparmment. but would
also te subject 10 sertous constitutional
question under the Appointnents
Clause. Particulariy in the absence of
any ciear svidence that Congress
intended such an uniikely resuit, the
Secretary believes that tha purposeiul
interpretation offered in the NPRM i3 the
better reading of the iaw.

Chonges: A clarifying change has
been mads to § 88.410¢b}{1) to conform
more cioseiy to the language of the
statute.

§86.400 What is the scope of this
subpan?

Failure To Submit Certification

Comment: An [HE expressed the view
that tha hearmyg procedures m this
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subpart should appiy to failure to submit
certification. '

Discussion: The hearing procedures
do apply if the Secretary propeses to
impose a sanction on an [HE, SEA, or
LEA that received any form of Federal
finangial assistance aiter becoming
inejigible to receive that assistance
because of failure to submit a
certification. However. the hearing
procedures do not appiy to the
Secretary's determination that an [HE.
SEA. or LEA is ineligiole to receive
Federai financial assistance because of
failure to submit a certification. Because
the statate gives no discretion in this
matter, there would be no reason for a
hearing if an [HE, SEA. or LEA becomes
ineligible for failure to submit a
cerufication,

Changes: None.

§86.402 Who may beapartyina
hearing under this subpart?

Comment: A commenter suggested
that Federal agencies should be parties
to kearings under this subpart if the
other parties agree; the commenter
believed that participation by Federai
sgencies couid assist in seitiement
negotiations, :

Discussion: The only issues to be
decided by an AL] in a hearing under
this subpart are: (1) Whether an [HE,
SEA, or LEA received any form of
Federai financial assistance after
becoming ineiigible to receive that
assistance because of failure to submit a
certification: or {2) whether the IHE.
SEA, or LEA violated its cernfication.
These are issues with which other
Federai agencies would not be famliar.
and thus there wouid be no purpose
served by their participation.

Changes: None.

§86.405 What are the requirements for
filing written submissions?

 Comment: An IHE suggested that the
means of communication in proceedings
under this subpart shouid include
telefacsimije and express mail

Discussion: The Secretary considers
both express maii and courter services
to be jorms of hand delivery, and are
thus permitiad means of communication
under this subpart. Because of the '
problems with ensuring that a
telefacsimile is actuaily received,
suomission by telefacsimile cannot be-
permitted at this time.

Changes: None.

§88.410 What are the procedures for
issuqnce of a decision?
Judicial Review

Comment; A commenter felt that the
reguiations snouid state that the final
decision of the Secretary is subject to
judicial review, presumably under the
Administrative Procedure Act.

Discussion: Public Law 101228 is
silent on the issve of judicial review and
thereiore it is governed by the
Administrative Procedure Act. Because
the Secretary cannot regulate on the
issue of judicial review, the Secretary
does not believe it is necessary or

appropriate to address the issue in thess _

reguiaticns.

Changes: None.
§88411 What are the procedures for
requesting reinstatement of eligibility?

Commenrs: A sumber of commenters
obijected to the requirement that an HE,
SEA. or LEA wait 18 months after the

effective date of a termination to apply
for reinstatement as an eligibie entity.
Several commenters suggested that an
IHE, SEA. or LEA be permitted to
reapply on demonsuration of compliance
with this part, rather than after a
specified period of Iime, and that there
was no legal basis for an 18-month
period befare reinstatement of
eligibility. Commenters feit that the 18-
month period was “punitive” and could
interfere with Federaily-funded research
and hurt low income students who need
financiai ajd,

Discussion: The Secratary believes
that Public Law 101-228. in suthorizing
termination a3 & poasible sanction. gives
the Secretary the discretion to determine
an appropriate-liength of time before an
IHE. SEA. or LEA may be reinstated.
The Secretary aiso believes that an 18-
month period beiore reinstatement is
appropriate. For termination to bave apy
effect. it must last for a substantiai
pericd of time. The 18-month period is
the same as lermination for other
violations by an [HE, and the Secretary
considers violations of this part as
serious as violations of the Federal
student financiai assistance reguiations.
The Secretary agrees, however, that
demonsirution of compiiance is a
necessary criterion for determining if a
terminated institution shouid be
reinstated as eiigible.

Changes: A i has been
added to § 86.411(a) that an IHE, SEA,
or LEA that has been terminated for
violations of this part demonsirats
compliance with this part before it can
be reinstated.
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